
500.1631 Violation of order of commission; penalty.
Sec. 1631. An insurer that violates an order of the commissioner under this chapter

shall be afforded a hearing before the commissioner under the administrative procedures
act of 1969, 1969 PA 306, MCL 24.201 to 24.328. If the commissioner finds a violation has
occurred, the commissioner may order either or both of the following:

(a) Payment of a monetary penalty of not more than $1,000.00 for each violation, but
not to exceed an aggregate penalty of $100,000.00, unless the violation was committed in
a conscious and flagrant disregard of this chapter, in which case the commissioner may
order the payment of a monetary penalty of not more than $25,000.00 for each violation,
but not to exceed an aggregate penalty of $250,000.00.

(b) Suspension or revocation of the insurer’s license.

Effective date.
Enacting section 1. This amendatory act takes effect 90 days after it is enacted into

law.

This act is ordered to take immediate effect.
Approved December 22, 2002.
Filed with Secretary of State December 23, 2002.

[No. 656]

(SB 1428)

AN ACT to amend 1956 PA 218, entitled “An act to revise, consolidate, and classify
the laws relating to the insurance and surety business; to regulate the incorporation or
formation of domestic insurance and surety companies and associations and the admission
of foreign and alien companies and associations; to provide their rights, powers, and
immunities and to prescribe the conditions on which companies and associations
organized, existing, or authorized under this act may exercise their powers; to provide the
rights, powers, and immunities and to prescribe the conditions on which other persons,
firms, corporations, associations, risk retention groups, and purchasing groups engaged in
an insurance or surety business may exercise their powers; to provide for the imposition
of a privilege fee on domestic insurance companies and associations and the state accident
fund; to provide for the imposition of a tax on the business of foreign and alien companies
and associations; to provide for the imposition of a tax on risk retention groups and
purchasing groups; to provide for the imposition of a tax on the business of surplus line
agents; to provide for the imposition of regulatory fees on certain insurers; to provide for
assessment fees on certain health maintenance organizations; to modify tort liability
arising out of certain accidents; to provide for limited actions with respect to that modified
tort liability and to prescribe certain procedures for maintaining those actions; to require
security for losses arising out of certain accidents; to provide for the continued availability
and affordability of automobile insurance and homeowners insurance in this state and to
facilitate the purchase of that insurance by all residents of this state at fair and reasonable
rates; to provide for certain reporting with respect to insurance and with respect to
certain claims against uninsured or self-insured persons; to prescribe duties for certain
state departments and officers with respect to that reporting; to provide for certain
assessments; to establish and continue certain state insurance funds; to modify and clarify
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the status, rights, powers, duties, and operations of the nonprofit malpractice insurance
fund; to provide for the departmental supervision and regulation of the insurance and
surety business within this state; to provide for regulation over worker’s compensation
self-insurers; to provide for the conservation, rehabilitation, or liquidation of unsound or
insolvent insurers; to provide for the protection of policyholders, claimants, and creditors
of unsound or insolvent insurers; to provide for associations of insurers to protect
policyholders and claimants in the event of insurer insolvencies; to prescribe educational
requirements for insurance agents and solicitors; to provide for the regulation of multiple
employer welfare arrangements; to create an automobile theft prevention authority to
reduce the number of automobile thefts in this state; to prescribe the powers and duties
of the automobile theft prevention authority; to provide certain powers and duties upon
certain officials, departments, and authorities of this state; to provide for an appropriation;
to repeal acts and parts of acts; and to provide penalties for the violation of this act,” by
amending section 3341 (MCL 500.3341), as added by 2002 PA 251.

The People of the State of Michigan enact:

500.3341 Coverage for certain convictions; premium surcharges.
Sec. 3341. As part of its secondary or merit rating plan, the facility shall provide for

premium surcharges for any or all coverages, other than comprehensive coverage, for
convictions for 1 or more of the following, when that information becomes available to the
facility:

(a) A violation of section 904 of the Michigan vehicle code, 1949 PA 300, MCL 257.904.

(b) A violation of section 904a of the Michigan vehicle code, 1949 PA 300, MCL 257.904a.

(c) A violation of section 91 of the Michigan penal code, 1931 PA 328, MCL 750.91,
resulting from or in connection with the operation of a motor vehicle.

(d) A violation of section 316 of the Michigan penal code, 1931 PA 328, MCL 750.316,
resulting from or in connection with the operation of a motor vehicle.

(e) A violation of section 317 of the Michigan penal code, 1931 PA 328, MCL 750.317,
resulting from or in connection with the operation of a motor vehicle.

(f) A violation of section 321 of the Michigan penal code, 1931 PA 328, MCL 750.321,
resulting from or in connection with the operation of a motor vehicle.

(g) A violation of section 324 of the Michigan penal code, 1931 PA 328, MCL 750.324.

(h) A violation of section 382 of the Michigan penal code, 1931 PA 328, MCL 750.382,
resulting from or in connection with the operation of a motor vehicle.

(i) A violation of section 413 of the Michigan penal code, 1931 PA 328, MCL 750.413.

(j) A violation of section 626c of the motor vehicle code, 1949 PA 300, MCL 257.626c.

(k) A violation substantially similar to any of the violations listed in subdivisions (a)
through (j) under the laws of another state or a local unit of government of this state or
another state. 

This act is ordered to take immediate effect.
Approved December 22, 2002.
Filed with Secretary of State December 23, 2002.
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[No. 657]

(SB 1446)

AN ACT to amend 1941 PA 122, entitled “An act to establish a revenue division of the
department of treasury; to prescribe its powers and duties as the revenue collection
agency of the state; to prescribe certain powers and duties of the state treasurer; to
regulate the importation, stamping, and disposition of certain tobacco products; to create
the position and to define the powers and duties of the state commissioner of revenue; to
provide for the transfer of powers and duties now vested in certain other state boards,
commissions, departments and offices; to prescribe certain duties of and require certain
reports from the department of treasury; to provide procedures for the payment, adminis-
tration, audit, assessment, levy of interests or penalties on, and appeals of taxes and tax
liability; to prescribe its powers and duties if an agreement to act as agent for a city to
administer, collect, and enforce the city income tax act on behalf of a city is entered into
with any city; to provide an appropriation; to abolish the state board of tax administration; to
prescribe penalties and provide remedies; and to declare the effect of this act,” by amending
the title and sections 1, 3, 4, 12, 19, 21, 24, 25, 26, 27a, 28, and 31 (MCL 205.1, 205.3, 205.4,
205.12, 205.19, 205.21, 205.24, 205.25, 205.26, 205.27a, 205.28, and 205.31), the title as amended
by 1999 PA 182, sections 3, 12, 25, and 26 as amended by 1986 PA 58, section 4 as added
and section 27a as amended by 1993 PA 14, section 19 as amended by 1996 PA 479, section 21
as amended by 1993 PA 13, sections 24 and 31 as amended by 2001 PA 168, and section 28
as amended by 2000 PA 308; and to repeal acts and parts of acts.

The People of the State of Michigan enact:

TITLE

An act to establish the revenue collection duties of the department of treasury; to
prescribe its powers and duties as the revenue collection agency of the state; to prescribe
certain powers and duties of the state treasurer; to regulate the importation, stamping,
and disposition of certain tobacco products; to provide for the transfer of powers and
duties now vested in certain other state boards, commissions, departments and offices; to
prescribe certain duties of and require certain reports from the department of treasury;
to provide procedures for the payment, administration, audit, assessment, levy of
interests or penalties on, and appeals of taxes and tax liability; to prescribe its powers and
duties if an agreement to act as agent for a city to administer, collect, and enforce the city
income tax act on behalf of a city is entered into with any city; to provide an appropriation;
to abolish the state board of tax administration; to prescribe penalties and provide
remedies; and to declare the effect of this act.

205.1 Department of treasury as agency responsible for tax collection.
Sec. 1. (1) The department of treasury is the agency of this state responsible for the

collection of taxes and is responsible for all of the following:

(a) Coordinated collection of state taxes, assessments, licenses, fees, and other money
as may be designated by law.

(b) Specialized service for tax enforcement, through establishment and maintenance of
uniformity in definition, regulation, return, and payment.

(c) Avoidance of duplication in state facilities for tax collections that involve seasonal
or occasional increases of staff, duplication of audits, and wasteful travel expenses.
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(d) Safeguarding tax and other collections wherever received until duly deposited in
the state treasury.

(e) Providing an advisory service on fiscal status, processes, and needs of state
government, including periodic reports on payments, receipts, and debts.

(f) Development of a state revenue enforcement service by means of a staff that is
permanent, qualified by training and experience, protected by merit system procedure,
and so organized as to serve the public with efficiency, economy, consistency, and equity.

(2) Any reference to the department of revenue in this act or any other act shall mean
the state treasurer. Any reference to the state commissioner of revenue in this act or any
other act shall mean the state treasurer.

(3) As used in this act, “department” means the department of treasury.

205.3 Department of treasury and state treasurer; powers and duties
generally.
Sec. 3. The department shall have all the powers and perform the duties formerly

vested in any department, board, commission, or other agency, in connection with taxes
due to or claimed by the state and in connection with unpaid accounts or amounts due to
the state or any of its departments, institutions, or agencies which may be made payable
to or collectible by the department created by this act, and the power and authority
incidental to the performance of the following acts, duties, and services:

(a) The state treasurer or any of the duly appointed agents of the state treasurer may
examine the books, records, and papers touching the matter at issue of any person or
taxpayer subject to any tax, unpaid account, or amount the collection of which is charged
to the department. The state treasurer or any of the duly appointed agents of the state
treasurer may issue a subpoena requiring a person to appear and be examined with
reference to a matter within the scope of the inquiry or investigation being conducted by
the department and to produce any books, records, or papers. The state treasurer or any
of the duly appointed agents, referees, or examiners of the state treasurer may administer
an oath to a witness in any matter before the department. The department may invoke
the aid of the circuit court of this state in requiring the attendance and testimony of
witnesses and the producing of books, papers, and documents. The circuit court of the
state within the jurisdiction of which an inquiry is carried on, in case of contumacy or
refusal to obey a subpoena, may issue an order requiring the person to appear before the
department and produce books and papers if so ordered and any evidence touching the
matter in question, and failure to obey the order of the court may be punished by the
court as a contempt. A person shall not be excused from testifying or from producing any
books, papers, records, or memoranda in any investigation, or upon any hearing when
ordered to do so by the state treasurer, upon the ground that the testimony or evidence,
documentary or otherwise, may tend to incriminate or subject him or her to a criminal
penalty, however, a person shall not be prosecuted or subjected to any criminal penalty
for or on account of any transaction made or thing concerning which he or she may testify
or produce evidence, documentary or otherwise, before the board or its agent. A person
so testifying shall not be exempt from prosecution and punishment for perjury committed
while testifying.

(b) After reasonable notice and public hearing to promulgate rules consistent with this
act in accordance with the administrative procedures act of 1969, 1969 PA 306, MCL 24.201
to 24.328, as may be necessary to the enforcement of the provisions of tax and other
revenue measures which are administered by the department.
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(c) Consult with the governor and the legislature upon the subject of taxation,
revenue, and the administration of the laws in relation to taxation and revenue, and the
progress of the work of the department, including the furnishing of reports, information,
and other assistance as the governor may require.

(d) Investigate and study all matters of taxation and revenue as the basis of
recommending to the governor and the legislature those changes and alterations in the
tax laws of the state as in the state treasurer’s judgment may bring about a more
adequate and just system of state and local taxation.

(e) Formulate a standard procedure whereby the departments, commissions, boards,
institutions, and the agencies of this state which collect taxes, fees, or accounts for this
state shall report all sums of money due and uncollected and those uncollected items as
may be prescribed by law and by the state treasurer. The procedure prescribed in this
subdivision shall include a standard practice for receiving, receipting, safeguarding, and
periodically reporting all state revenue receipts, whether current, delinquent, penalty,
interest, or otherwise, and the amounts, kinds, and terms of items either collected,
compromised, or still outstanding, to be summarized, studied, and reported upon as the
state treasurer considers advisable.

(f) The department may periodically issue bulletins that index and explain current
department interpretations of current state tax laws. The department may charge a
reasonable fee for subscriptions to this service not to exceed the cost of printing. The
money received from the sale of such subscription shall revert to the department and be
placed in the taxation manual revolving fund.

205.4 Submitting rules for public hearing; developing and assem-
bling guidelines into employee handbook; publishing and distributing
handbook for taxpayers and tax preparers.
Sec. 4. (1) Not later than 1 year after the effective date of this section, the department

of treasury shall submit rules for a public hearing pursuant to the administrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, that provide for all of the
following:

(a) Standards to be followed by department officers and employees for the fair and
courteous treatment of the public, and a system for monitoring compliance with those
standards.

(b) The procedures governing an informal conference held under section 21. These
procedures shall include at least all of the following:

(i) A method by which the department attempts to schedule the informal conference
at a mutually convenient time and place.

(ii) A requirement that the department include in the notice for the informal conference
the scope and nature of the subject of the informal conference.

(iii) Authorization for the taxpayer at whose request the informal conference is being
held to make a sound recording of the informal conference with prior notice to the
department and for the department to do the same with prior notice to the taxpayer.

(2) Not later than 1 year after the effective date of this section, the department shall
develop guidelines to govern departmental employee responses to inquiries from the
public and standards for tax audit activities. The guidelines shall explicitly exclude the use
of a collection goal or quota for evaluating an employee. The department shall assemble
the guidelines required by this subsection into an employee handbook. However, the
handbook shall not disclose information or parameters excluded from disclosure under
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section 28(1)(f). The department shall distribute the handbook to all departmental employees
involved in the collection or auditing of taxes and shall make the handbook available to the
public.

(3) The department shall publish a handbook for taxpayers and tax preparers. The
handbook shall be made available at a reasonable cost, not to exceed the actual cost of
publication, and shall contain all of the following:

(a) The audit and collection procedures used by the department.

(b) The procedures governing departmental communications with taxpayers in the
audit and collection process.

205.12 Signing orders, certificates, jeopardy assessments, and sub-
poenas.
Sec. 12. All orders, certificates, jeopardy assessments, and subpoenas made or issued

by the department shall be signed by the state treasurer or the state treasurer’s designee.

205.19 Remittances of taxes; income tax withholding; failure to
remit tax; penalties; disposition of money not paid to department
of treasury; allocation of payment.
Sec. 19. (1) All remittances of taxes administered by this act shall be made to the

department payable to the state of Michigan by bank draft, check, cashier’s check, certified
check, money order, cash, or electronic funds transfer. The money received shall be
credited as provided by law. A remittance other than cash or electronic funds transfer
shall not be a final discharge of liability for the tax assessed and levied until the
instrument remitted has been honored.

(2) For reporting periods beginning after August 31, 1991, a taxpayer other than a city
or a county who paid in the immediately preceding calendar year an average of $40,000.00
or more per month in income tax withholding pursuant to the income tax act of 1967, 1967
PA 281, MCL 206.1 to 206.532, shall deposit Michigan income tax withholding either in the
same manner and according to the same schedule as deposits of federal income tax
withholding or in another manner that has been approved by the department.

(3) For failure to remit a tax administered by this act with a negotiable remittance, the
following penalty may be added in addition to any other penalties imposed by this act:

(a) For notices of intent to assess issued on or before February 28, 2003, 25% of the
tax due.

(b) For notices of intent to assess issued after February 28, 2003, $50.00.

(4) The department may require that all money collected by the taxpayer for taxes
administered by this act that has not been paid to the department of treasury is public
money and the property of this state, and shall be held in trust in a separate account and
fund for the sole use and benefit of this state until paid over to the department of treasury.

(5) For tax years after the 1995 tax year for which taxes are collected under an
agreement entered into pursuant to section 9 of the city income tax act, 1964 PA 284,
MCL 141.509, if a taxpayer pays, when filing his or her annual return, an amount less than
the sum of the declared tax liability under the city income tax act, 1964 PA 284, MCL
141.501 to 141.787, and the declared tax liability under the income tax act of 1967, 1967 PA 281,
MCL 206.1 to 206.532, and if there is no indication of the allocation of payment between
the tax liabilities against which the payment should be applied, the amount paid shall first
be applied against the taxpayer’s tax liability under the city income tax act, 1964 PA 284,
MCL 141.501 to 141.787, and any remaining amount of the payment shall be applied to the
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taxpayer’s tax liability under the income tax act of 1967, 1967 PA 281, MCL 206.1 to
206.532. The taxpayer’s designation of a payee on a payment is not a dispositive deter-
mination of the allocation of that payment under this subsection.

205.21 Failure or refusal to make return or payment; obtaining
information on which to base assessment; procedure; frivolous
protest; penalty.
Sec. 21. (1) If a taxpayer fails or refuses to make a return or payment as required, in

whole or in part, or if the department has reason to believe that a return made or payment
does not supply sufficient information for an accurate determination of the amount of tax
due, the department may obtain information on which to base an assessment of the tax.
By its duly authorized agents, the department may examine the books, records, and
papers and audit the accounts of a person or any other records pertaining to the tax.

(2) In carrying out this section, the department and the taxpayer shall comply with the
following procedure:

(a) The department shall send to the taxpayer a letter of inquiry stating, in a courteous
and nonintimidating manner, the department’s opinion that the taxpayer needs to furnish
further information or owes taxes to the state, and the reason for that opinion. A letter of
inquiry shall also explain the procedure by which the person may initiate communication
with the department to resolve any dispute. This subdivision does not apply in any of the
following circumstances:

(i) The taxpayer files a return showing a tax due and fails to pay that tax.

(ii) The deficiency resulted from an audit of the taxpayer’s books and records by this
state.

(iii) The taxpayer otherwise affirmatively admits that a tax is due and owing.

(b) If the dispute is not resolved within 30 days after the department sends the
taxpayer a letter of inquiry or if a letter of inquiry is not required pursuant to subdivision
(a), the department, after determining the amount of tax due from a taxpayer, shall give
notice to the taxpayer of its intent to assess the tax. The notice shall include the amount
of the tax the department believes the taxpayer owes, the reason for that deficiency, and
a statement advising the taxpayer of a right to an informal conference, the requirement
of a written request by the taxpayer for the informal conference that includes the
taxpayer’s statement of the contested amounts and an explanation of the dispute, and the
30-day time limit for that request.

(c) If the taxpayer serves written notice upon the department within 30 days after the
taxpayer receives a notice of intent to assess, remits the uncontested portion of the
liability, and provides a statement of the contested amounts and an explanation of the
dispute, the taxpayer is entitled to an informal conference on the question of liability for
the assessment.

(d) Upon receipt of a taxpayer’s written notice, the department shall set a mutually
agreed upon or reasonable time and place for the informal conference and shall give the
taxpayer reasonable written notice not less than 20 days before the informal conference.
The notice shall specify the intent to assess, type of tax, and tax year that is the subject
of the informal conference. The informal conference provided for by this subdivision is not
subject to the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328,
but is subject to the rules governing informal conferences as promulgated by the
department in accordance with the administrative procedures act of 1969, 1969 PA 306,
MCL 24.201 to 24.328. The taxpayer may appear or be represented by any person before
the department at an informal conference, and may present testimony and argument. At
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the party’s own expense and with advance notice to the other party, a taxpayer or the
department, or both, may make an audio recording of an informal conference.

(e) After the informal conference, the department shall render a decision and order in
writing, setting forth the reasons and authority, and shall assess the tax, interest, and
penalty found to be due and payable. The decision and order are limited to the subject of
the informal conference as included in the notice under subdivision (d).

(f) If the taxpayer does not protest the notice of intent to assess within the time
provided in subdivision (c), the department may assess the tax and the interest and
penalty on the tax that the department believes are due and payable. An assessment
under this subdivision or subdivision (e) is final and subject to appeal as provided in
section 22. The final notice of assessment shall include a statement advising the person of
a right to appeal.

(3) If a protest to the notice of intent to assess the tax is determined by the depart-
ment to be a frivolous protest or a desire by the taxpayer to delay or impede the
administration of taxes administered under this act, a penalty of $25.00 or 25% of the
amount of tax under protest, whichever is greater, shall be added to the tax.

205.24 Failure or refusal to file return or pay tax; assessment;
notice; penalty; interest; waiver; penalty for failure or refusal to
file informational report; failure to pay estimated tax payment.
Sec. 24. (1) If a taxpayer fails or refuses to file a return or pay a tax administered

under this act within the time specified, the department, as soon as possible, shall assess
the tax against the taxpayer and notify the taxpayer of the amount of the tax. A liability
for a tax administered under this act is subject to the interest and penalties prescribed in
subsections (2) to (5).

(2) Except as provided in subsections (3) and (6), if a taxpayer fails or refuses to file a
return or pay a tax within the time specified for notices of intent to assess issued on or
before February 28, 2003, a penalty of $10.00 or 5% of the tax, whichever is greater, shall
be added if the failure is for not more than 1 month, with an additional 5% penalty for each
additional month or fraction of a month during which the failure continues or the tax and
penalty is not paid, to a maximum of 50%. Except as provided in subsections (3) and (6),
if a taxpayer fails or refuses to file a return or pay a tax within the time specified for
notices of intent to assess issued after February 28, 2003, a penalty of 5% of the tax shall
be added if the failure is for not more than 2 months, with an additional 5% penalty for
each additional month or fraction of a month during which the failure continues or the tax
and penalty is not paid, to a maximum of 25%. In addition to the penalty, interest at the
rate provided in section 23 for deficiencies in tax payments shall be added on the tax from
the time the tax was due, until paid. After June 30, 1994, the penalty prescribed by this
subsection shall not be imposed until the department submits for public hearing pursuant
to the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, a rule
defining what constitutes reasonable cause for waiver of the penalty under subsection (4),
which definition shall include illustrative examples.

(3) If a person is required to remit tax due pursuant to section 19(2) and fails or refuses
to pay the tax within the time specified, a penalty of 0.167% of the tax shall be added for
each day during which the failure continues or the tax and penalty are not paid as follows:

(a) For notices of intent to assess issued on or before February 28, 2003, to a maximum
of 50% of the tax.

(b) For notices of intent to assess issued after February 28, 2003, to a maximum of 25%
of the tax.
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(4) If a return is filed or remittance is paid after the time specified and it is shown to
the satisfaction of the department that the failure was due to reasonable cause and not to
willful neglect, the state treasurer or an authorized representative of the state treasurer
shall waive the penalty prescribed by subsection (2).

(5) For failure or refusal to file an information return or other informational report
required by a tax statute, within the time specified, a penalty of $10.00 per day for each
day for each separate failure or refusal may be added. The total penalty for each separate
failure or refusal shall not exceed $400.00.

(6) If a taxpayer fails to pay an estimated tax payment as may be required by the
income tax act of 1967, 1967 PA 281, MCL 206.1 to 206.532, a penalty shall not be imposed
if the taxpayer was not required to make estimated tax payments in the taxpayer’s
immediately preceding tax year.

205.25 Demand for payment; warrant; levy on and sale of property;
refusal or failure to surrender property; personal liability; penalty;
reduction of obligation; exemptions; effect of levy on salary or
wages; service of warrant-notice of levy.
Sec. 25. (1) The state treasurer, or an authorized representative of the state treasurer,

may cause a demand to be made on a taxpayer for the payment of a tax, unpaid account,
or amount due the state or any of its departments, institutions, or agencies, subject to
administration under this act. If the liability remains unpaid for 10 days after the demand
and proceedings are not taken to review the liability, the state treasurer or an authorized
representative of the state treasurer may issue a warrant under the official seal of that
office. Except as provided in subsection (5), the state treasurer or an authorized
representative of the state treasurer, through any state officer authorized to serve
process or through his or her authorized employees, may levy on all property and rights
to property, real and personal, tangible and intangible, belonging to the taxpayer or on
which a lien is provided by law for the amount of the deficiency, and sell the real and
personal property of the taxpayer found within the state for the payment of the amount
due, the cost of executing the warrant, and the additional penalties and interest. Except
as provided in subsection (6), the officer or agent serving the warrant shall proceed upon
the warrant in all respects and in the same manner as prescribed by law in respect to
executions issued against property upon judgments by a court of record. The state,
through the state treasurer or an authorized representative of the state treasurer, may
bid for and purchase any property sold pursuant to this section.

(2) A person who refuses or fails to surrender any property or rights to property
subject to levy, upon demand by the state treasurer or an authorized representative of the
state treasurer, is personally liable to the state in a sum equal to the value of the property
or rights not surrendered, but not exceeding the amount due for which the levy was made,
together with costs and interest on the sum at the rate provided in section 23(2) from the
date of the levy. Any amount, other than costs, recovered under this subsection shall be
credited against the liability for the collection of which the levy was made.

(3) In addition to the personal liability imposed by subsection (2), if a person required
to surrender property or rights to property fails or refuses to surrender the property or
rights to property without reasonable cause, the person shall be liable for a penalty equal
to 50% of the amount recoverable under subsection (2), none of which penalty shall be
credited against the liability for the collection of which the levy was made.

(4) A person in possession of, or obligated with respect to, property or property rights
subject to levy and upon which a levy has been made who, upon demand of the state
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treasurer or an authorized representative of the state treasurer, surrenders the property
or rights to property or discharges the obligation to the state treasurer or an authorized
representative of the state treasurer or who pays a liability under subsection (1) shall
have his or her obligation to a person delinquent in payment of a tax or other account
reduced in an amount equal to the property or rights to property surrendered or amounts
paid to the state.

(5) There shall be exempt from levy under this section:

(a) For an unpaid tax, the type of property and the amount of that property as
provided in section 6334 of the internal revenue code of 1986.

(b) For an unpaid account, or amount due the state or any of its departments other
than an unpaid tax, disposable earnings to the extent provided in section 303 of title III
of the consumer credit protection act, 82 Stat. 163, 15 U.S.C. 1673.

(c) The effect of a levy on salary or wages shall be continuous from the date the levy
is first made until the liability out of which the levy arose is satisfied.

(6) A warrant-notice of levy may be served by certified mail, return receipt requested,
on any person in possession of, or obligated with respect to, property and rights to
property, real and personal, tangible and intangible, belonging to the taxpayer or on
which a lien is provided by law. The date of delivery on the receipt shall be the date the
levy is made. A person may, upon written notice to the state treasurer, have all notices of
levy by mail sent to 1 designated office.

205.26 Demand for immediate return and payment of tax; jeopardy
assessment; warrant or warrant-notice of levy; time for payment.
Sec. 26. If the state treasurer or the state treasurer’s designated representative finds

that a person liable for a tax administered under this act intends quickly to depart from
the state or to remove property from this state, to conceal the person or the person’s
property in this state, or to do any other act tending to render wholly or partly ineffectual
proceedings to collect the tax unless proceedings are brought without delay, the state
treasurer or the state treasurer’s designated representative shall give notice of the
findings to the person, together with a demand for an immediate return and immediate
payment of the tax. A warrant or warrant-notice of levy may issue immediately upon
issuance of a jeopardy assessment. In that instance, the tax shall become immediately due
and payable. If the person is not in default in making a return or paying a tax prescribed
by this act, and furnishes evidence satisfactory to the state treasurer or the state
treasurer’s designated representative under rules promulgated by the department that
the return will be filed and the tax to which the state treasurer’s or the state treasurer’s
designated representative’s finding relates will be paid, then the tax shall not be payable
before the time otherwise fixed for payment.

205.27a Selling or quitting business; final return; escrow account
for payment of taxes; liability for taxes, interest, and penalties;
assessment of deficiency, interest, or penalty; claim for refund;
fraud or failure to notify of alteration or modification of federal tax
liability; assessment and payment of tax, penalties, and interest;
suspension of statute of limitations; personal liability of corporate
officers; conditions to paying claim for refund.
Sec. 27a. (1) If a person liable for a tax administered under this act sells out his or her

business or its stock of goods or quits the business, the person shall make a final return
within 15 days after the date of selling or quitting the business. The purchaser or succeeding
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purchasers, if any, who purchase a going or closed business or its stock of goods shall
escrow sufficient money to cover the amount of taxes, interest, and penalties as may be
due and unpaid until the former owner produces a receipt from the state treasurer or the
state treasurer’s designated representative showing that the taxes due are paid, or a
certificate stating that taxes are not due. Upon the owner’s written waiver of confi-
dentiality, the department may release to a purchaser a business’s known tax liability for
the purposes of establishing an escrow account for the payment of taxes. If the purchaser
or succeeding purchasers of a business or its stock of goods fail to comply with the escrow
requirements of this subsection, the purchaser is personally liable for the payment of the
taxes, interest, and penalties accrued and unpaid by the business of the former owner. The
purchaser’s or succeeding purchaser’s personal liability is limited to the fair market value
of the business less the amount of any proceeds that are applied to balances due on
secured interests that are superior to the lien provided for in section 29(1).

(2) A deficiency, interest, or penalty shall not be assessed after the expiration of 4
years after the date set for the filing of the required return or after the date the return
was filed, whichever is later. The taxpayer shall not claim a refund of any amount paid to
the department after the expiration of 4 years after the date set for the filing of the
original return. A person who has failed to file a return is liable for all taxes due for the
entire period for which the person would be subject to the taxes. If a person subject to tax
fraudulently conceals any liability for the tax or a part of the tax, or fails to notify the
department of any alteration in or modification of federal tax liability, the department,
within 2 years after discovery of the fraud or the failure to notify, shall assess the tax with
penalties and interest as provided by this act, computed from the date on which the tax
liability originally accrued. The tax, penalties, and interest are due and payable after
notice and hearing as provided by this act.

(3) The running of the statute of limitations is suspended for the following:

(a) The period pending a final determination of tax, including audit, conference,
hearing, and litigation of liability for federal income tax or a tax administered by the
department and for 1 year after that period.

(b) The period for which the taxpayer and the state treasurer have consented to in
writing that the period be extended.

(4) The running of the statute of limitations is suspended only as to those items that
were the subject of the audit, conference, hearing, or litigation for federal income tax or a
tax administered by the department.

(5) If a corporation liable for taxes administered under this act fails for any reason to
file the required returns or to pay the tax due, any of its officers having control or
supervision of, or charged with the responsibility for, making the returns or payments is
personally liable for the failure. The signature of any corporate officers on returns or
negotiable instruments submitted in payment of taxes is prima facie evidence of their
responsibility for making the returns and payments. The dissolution of a corporation does
not discharge an officer’s liability for a prior failure of the corporation to make a return or
remit the tax due. The sum due for a liability may be assessed and collected under the
related sections of this act.

(6) Notwithstanding the provisions of subsection (2), a claim for refund based upon the
validity of a tax law based on the laws or constitution of the United States or the state
constitution of 1963 shall not be paid unless the claim is filed within 90 days after the date
set for filing a return.

(7) Subsection (6) does not apply to a claim for the refund of a tax paid for the 1984 tax
year or a tax year after the 1984 tax year on income received as retirement or pension
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benefits from a public retirement system of the United States government if the claimant
waives any claim for the refund of such a tax paid for a tax year before 1984. Claims for
refunds to which this subsection applies shall be paid in accordance with the following
schedule:

Refunds for Payable on
tax year: or after: ____________ __________

1988 and 1987 July 1, 1990
1986 July 1, 1991
1985 July 1, 1992
1984 July 1, 1993

205.28 Conditions applicable to administration of taxes; violation;
penalties; records required; “adjusted gross receipts” and “wagering
tax” defined.
Sec. 28. (1) The following conditions apply to all taxes administered under this act

unless otherwise provided for in the specific tax statute:

(a) Notice, if required, shall be given either by personal service or by certified mail
addressed to the last known address of the taxpayer. Service upon the department may
be made in the same manner.

(b) An injunction shall not issue to stay proceedings for the assessment and collection
of a tax.

(c) In addition to the mode of collection provided in this act, the department may
institute an action at law in any county in which the taxpayer resides or transacts business.

(d) The state treasurer may request in writing information or records in the possession
of any other department, institution, or agency of state government for the performance
of duties under this act. Departments, institutions, or agencies of state government shall
furnish the information and records upon receipt of the state treasurer’s request. Upon
request of the state treasurer, any department, institution, or agency of state government
shall hold a hearing under the administrative procedures act of 1969, 1969 PA 306, MCL
24.201 to 24.328, to consider withholding a license or permit of a person for nonpayment
of taxes or accounts collected under this act.

(e) Except as otherwise provided in section 30c, the state treasurer or an employee of
the department shall not compromise or reduce in any manner the taxes due to or claimed
by this state or unpaid accounts or amounts due to any department, institution, or agency
of state government. This subdivision does not prevent a compromise of interest or penalties,
or both.

(f) Except as otherwise provided in this subdivision, an employee, authorized repre-
sentative, or former employee or authorized representative of the department or anyone
connected with the department shall not divulge any facts or information obtained in
connection with the administration of a tax or information or parameters that would
enable a person to ascertain the audit selection or processing criteria of the department
for a tax administered by the department. An employee or authorized representative shall
not willfully inspect any return or information contained in a return unless it is appropriate
for the proper administration of a tax law administered under this act. A person may
disclose information described in this subdivision if the disclosure is required for the
proper administration of a tax law administered under this act, pursuant to a judicial
order sought by an agency charged with the duty of enforcing or investigating support
obligations pursuant to an order of a court in a domestic relations matter as that term is
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defined in section 2 of the friend of the court act, 1982 PA 294, 552.502, or pursuant to a
judicial order sought by an agency of the federal, state, or local government charged with
the responsibility for the administration or enforcement of criminal law for purposes of
investigating or prosecuting criminal matters or for federal or state grand jury proceedings
or a judicial order if the taxpayer’s liability for a tax administered under this act is to be
adjudicated by the court that issued the judicial order. A person may disclose the adjusted
gross receipts and the wagering tax paid by a casino licensee licensed under the Michigan
gaming control and revenue act, the Initiated Law of 1996, MCL 432.201 to 432.226,
pursuant to section 18, sections 341, 342, and 386 of the management and budget act, 1984
PA 431, MCL 18.1341, 18.1342, and 18.1386, or authorization by the executive director of
the gaming control board. However, the state treasurer or a person designated by the
state treasurer may divulge information set forth or disclosed in a return or report or by
an investigation or audit to any department, institution, or agency of state government
upon receipt of a written request from a head of the department, institution, or agency of
state government if it is required for the effective administration or enforcement of the
laws of this state, to a proper officer of the United States department of treasury, and to
a proper officer of another state reciprocating in this privilege. The state treasurer may
enter into reciprocal agreements with other departments of state government, the United
States department of treasury, local governmental units within this state, or taxing
officials of other states for the enforcement, collection, and exchange of data after
ascertaining that any information provided will be subject to confidentiality restrictions
substantially the same as the provisions of this act.

(2) A person who violates subsection (1)(e) or (1)(f) is guilty of a felony, punishable by
a fine of not more than $5,000.00, or imprisonment for not more than 5 years, or both,
together with the costs of prosecution. In addition, if the offense is committed by an employee
of this state, the person shall be dismissed from office or discharged from employment
upon conviction.

(3) A person liable for any tax administered under this act shall keep accurate and
complete records necessary for the proper determination of tax liability as required by
law or rule of the department.

(4) As used in subsection (1), “adjusted gross receipts” and “wagering tax” mean those
terms as described in the Michigan gaming control and revenue act, the Initiated Law of 1996,
MCL 432.201 to 432.226.

205.31 Waiver of criminal and civil penalties; conditions; amnesty
program; prohibition; notice; payment in installments.
Sec. 31. (1) If a taxpayer does not satisfy a tax liability or makes an excessive claim for

a refund as a result of reliance on erroneous current written information provided by the
department, the state treasurer shall waive all criminal and civil penalties provided by law
for failing or refusing to file a return, for failing to pay a tax, or for making an excessive
claim for a refund for a tax administered by the department of treasury pursuant to this
act if the taxpayer makes a written request for a waiver, files a return or an amended
return, and makes full payment of the tax and interest.

(2) For a period to be designated by the state treasurer of not less than 30 days and
not more than 60 days, and ending before September 30, 2002, there shall be an amnesty
period during which the state treasurer shall waive all criminal and civil penalties
provided by law for failing or refusing to file a return, for failing to pay a tax, or for
making an excessive claim for a refund for a tax administered by the revenue division of
the department of treasury under this act if the taxpayer makes a written request for a
waiver, files a return or an amended return, and makes full payment in either a lump sum
or installments as provided under subsection (9), of the tax and interest due for any prior
tax year.
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(3) This section applies to the nonreporting and underreporting of tax liabilities and to
the nonpayment of taxes previously determined to be due, but only to the extent of the
penalties attributable to the taxes that were previously due and that are paid during the
amnesty period provided for in subsection (2).

(4) The department shall administer this section.
(5) Subsection (2) does not apply to taxes due after June 1, 2001.
(6) There is appropriated from the revenues generated by taxes paid under subsection (2)

the sum of $1,500,000.00 to the department of treasury for administration of the amnesty
program created by the amendatory act that added this subsection. This appropriation is
allotted for expenditure on and after October 1, 2001. Only general purpose revenue
generated by the amendatory act that added this subsection may be used to finance this
appropriation.

(7) The state treasurer shall not waive criminal and civil penalties applicable to a tax
under subsection (2) if 1 or more of the following circumstances apply:

(a) If the taxpayer is eligible to enter into a voluntary disclosure agreement under
section 30c for that tax.

(b) If the tax is attributable to income derived from a criminal act, if the taxpayer is
under criminal investigation or involved in a civil action or criminal prosecution for that
tax, or if the taxpayer has been convicted of a felony under this act or the internal revenue
code of 1986.

(8) The department shall provide reasonable notice to taxpayers that may be eligible
for the amnesty program at least 30 days before the start of the designated amnesty
period. Notification shall include, but is not limited to, a description of the amnesty
program on appropriate tax instruction forms and on the internet.

(9) Under the amnesty program described in subsection (2), a taxpayer may pay tax
and interest due in installments if the taxpayer meets 1 of the following:

(a) The taxpayer is an individual and submits the greater of $10,000.00 or 50% of the
tax and interest due with the request for waiver under subsection (2) and pays the
remaining tax and interest due in 2 equal installments, the first installment due no later
than August 15, 2002 and the second installment due no later than September 15, 2002.

(b) A taxpayer that is not an individual submits the greater of $100,000.00 or 50% of
the tax and interest due with the request for waiver under subsection (2) and pays the
remaining tax and interest due in 2 equal installments, the first installment due no later
than August 15, 2002 and the second installment due no later than September 15, 2002.

Repeal of § 205.2.
Enacting section 1. Section 2 of 1941 PA 122, MCL 205.2, is repealed.

This act is ordered to take immediate effect.
Approved December 22, 2002.
Filed with Secretary of State December 23, 2002.

[No. 658]

(SB 1251)

AN ACT to amend 1993 PA 354, entitled “An act to revise, consolidate, and codify the
laws relating to railroads and their employees; to prescribe powers and duties of certain
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state and local agencies and officials; to prescribe fees; to create certain funds; to provide
for the disposition of certain money; to provide remedies and penalties; and to repeal
certain acts and parts of acts,” by amending sections 105, 109, 353, 357, 359, 361, and 365
(MCL 462.105, 462.109, 462.353, 462.357, 462.359, 462.361, and 462.365); and to repeal acts
and parts of acts.

The People of the State of Michigan enact:

462.105 Definitions; A to G.
Sec. 105. (1) “Active traffic control devices” means those traffic control devices located

at or in advance of grade crossings, activated by the approach or presence of a train, such
as flashing light signals, automatic gates and similar devices, manually operated devices,
and a crossing watchperson, all of which display to operators of approaching vehicles
positive warning of the approach or presence of a train.

(2) “Alcoholic liquor” means that term as defined in section 105 of the Michigan liquor
control code, 1998 PA 58, MCL 436.1105.

(3) “Bridge” means a structure including supports erected over a depression or an
obstruction, such as water, a highway, or a railway, having a track or passageway for
carrying traffic or other moving loads, and having an opening measured along the center
of the roadway of more than 20 feet between undercopings of abutments or spring lines of
arches, or extreme ends of openings for multiple boxes where the clear distance between
openings is less than half of the smaller contiguous opening.

(4) “Bridge carrying railroad traffic” means any bridge carrying a railroad track on
which locomotives, railroad cars, or railroad maintenance machinery may be operated or
moved. Bridge carrying railroad traffic includes unloading pits, turntables, and ferry
aprons which meet the physical criteria for the definition of a bridge.

(5) “Department” means the Michigan department of transportation.

(6) “Diagnostic study team” means a group of knowledgeable individuals from the
department, road authorities, railroads, and others who meet and, using crossing safety
management principles, evaluate conditions at proposed or existing crossings and assist
the department in making determinations concerning safety needs.

(7) “Flagger” means a person, other than a railroad employee, clearly visible to
approaching traffic at all times, who controls highway traffic through work areas using a
hand-held paddle sign during daylight hours and approved lights and reflectorized paddle
signs at night.

(8) “Grade crossing” means the point at which any railroad intersects with any public
street or highway, or a nonmotorized trail.

(9) “Grade separation” means an intersection of a railroad and a highway at different
levels with either the railroad above or below the highway.

462.109 Definitions; R to W.
Sec. 109. (1) “Railroad” means a person, partnership, association, or corporation, their

respective lessees, trustees, or receivers, appointed by a court, or other legal entity operating
in this state either as a common carrier for hire or for private use as a carrier of persons
or property upon cars operated upon stationary rails and includes any person, partner-
ship, association, corporation, trustee, or receiver appointed by a court or any other legal
entity owning railroad tracks.

(2) “Road authority” means a governmental agency having jurisdiction over public
streets and highways. Road authority includes the department, any other state agency,
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and county, city, and village governmental agencies responsible for the construction,
repair, and maintenance of streets and highways.

(3) “Serious impairment of a body function” means that term as defined in section 58c
of the Michigan vehicle code, 1949 PA 300, MCL 257.58c.

(4) “Street railway” means an organization formed under the laws of this state for the
purpose of operating a street railway system other than a railroad train for transporting
persons or property. A street railway system is operated upon rails principally within a
municipality utilizing streetcars, trolleys, and trams for the transportation of persons or
property. Such organizations may accumulate, store, manufacture, conduct, use, sell,
furnish, and supply electricity and electric power.

(5) “Street railway system” means the facilities, equipment, and personnel required to
provide and maintain a public transportation service.

(6) “Traffic control device” means a sign, signal, marking, or other device placed on or
adjacent to a street or highway by the road authority having jurisdiction over that street
or highway to regulate, warn, or guide traffic.

(7) “Watchperson” means a railroad employee who is stationed at an at-grade crossing
to signal to operators of vehicles approaching the crossing of the impending movement of
a train or other railroad on-track equipment over the crossing.

462.353 Locomotive engine; operation by person under influence of
alcoholic liquor or controlled substance.
Sec. 353. (1) A person who is under the influence of alcoholic liquor or a controlled

substance, or a combination of alcoholic liquor and a controlled substance, or whose ability
to operate a locomotive engine is visibly impaired due to the consumption of alcoholic
liquor or a controlled substance or both shall not operate a locomotive engine upon the
railroad tracks of this state. A peace officer may, without a warrant, arrest a person when
the peace officer has probable cause to believe that the person, at the time of an accident,
was the operator of a locomotive engine involved in the accident and was operating the
locomotive engine upon the railroad tracks of this state while impaired by or under the
influence of alcoholic liquor or a controlled substance, or a combination of alcoholic liquor
and a controlled substance.

(2) A person who has an alcohol content of 0.04 grams or more per 100 milliliters of
blood, per 210 liters of breath, or per 67 milliliters of urine shall not operate a locomotive
engine upon the railroad tracks of this state.

(3) Except as otherwise provided, a person who violates this section is guilty of a
misdemeanor, punishable by imprisonment for not more than 93 days, or a fine of not less
than $100.00 nor more than $500.00, or both, together with costs of the prosecution.

(4) A person who violates this section within 7 years of a prior conviction may be
sentenced to imprisonment for not more than 1 year, or a fine of not less than $200.00 or
more than $1,000.00, or both, together with costs of the prosecution.

(5) A person who violates this section within 10 years of 2 or more prior convictions is
guilty of a felony, punishable by imprisonment for not more than 5 years, or a fine of not
less than $500.00 or more than $5,000.00, or both, together with costs of the prosecution.

(6) A person who operates a locomotive engine in violation of subsection (1) or (2) and
by the operation of that locomotive engine causes the death of another person is guilty of
a felony punishable by imprisonment for not more than 15 years or a fine of not less than
$2,500.00 or more than $10,000.00, or both.
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(7) A person who operates a locomotive engine in violation of subsection (1) or (2) and
by the operation of that locomotive engine causes a serious impairment of a body function
of another person is guilty of a felony punishable by imprisonment for not more than 5
years or a fine of not less than $1,000.00 or more than $5,000.00, or both.

(8) As part of the sentence for a violation of this section, the court may order the
person to perform service to the community, as designated by the court, without
compensation, for a period not to exceed 45 days. The person shall reimburse the state or
appropriate local unit of government for the cost of insurance incurred by the state or
local unit of government as a result of the person’s activities under this subsection.

(9) Before imposing sentence for a violation of this section, the court shall order the
person to undergo screening and assessment by a person or agency designated by the
office of substance abuse services, to determine whether the person is likely to benefit
from rehabilitative services, including alcohol or drug education and alcohol or drug
treatment programs. As part of the sentence, the court may order the person to
participate in and successfully complete 1 or more appropriate rehabilitative programs.
The person shall pay for the costs of the screening, assessment, and rehabilitative
services.

(10) Before accepting a plea of guilty under this section, the court shall advise the
accused of the statutory consequences possible as the result of a plea of guilty in respect
to the penalty imposed for violation of this section.

(11) As used in this section, “prior conviction” means a conviction under this section, a
local ordinance substantially corresponding to subsection (1) or (2), or a law of another
state or the United States substantially corresponding to subsection (1) or (2).

462.357 Locomotive engine; authorization or knowledge of operation
by person under influence of alcoholic liquor or controlled substance.
Sec. 357. The owner of a locomotive engine or the person in charge or in control of a

locomotive engine, or a person acting as a conductor of any train of cars, shall not
knowingly authorize or knowingly permit the locomotive engine to be operated upon the
railroad tracks of this state by a person who is impaired by or under the influence of
alcoholic liquor or a controlled substance, or a combination of alcoholic liquor and a
controlled substance or who has an alcohol content of 0.04 grams or more per 100
milliliters of blood, per 210 liters of breath, or per 67 milliliters of urine. A person who
violates this section is guilty of a misdemeanor, punishable by imprisonment for not more
than 93 days, or a fine of not less than $100.00 nor more than $500.00, or both, together
with costs of the prosecution.

462.359 Chemical test and analysis of operator’s blood, urine, or
breath.
Sec. 359. (1) The amount of alcohol or presence of a controlled substance or both in the

operator’s blood at the time alleged as shown by chemical analysis of that person’s blood,
urine, or breath shall be admissible into evidence in a criminal prosecution for any of the
following:

(a) A violation of section 353 or 357 or of a local ordinance substantially corresponding
to section 353(1) or (2) or 357.

(b) Manslaughter or murder resulting from the operation of a locomotive engine while
the operator is alleged to have been impaired by or under the influence of alcoholic liquor
or a controlled substance or a combination of alcoholic liquor and a controlled substance,
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or to have had a blood alcohol content of 0.04 grams or more per 100 milliliters of blood,
per 210 liters of breath, or per 67 milliliters of urine.

(2) If a test is given, the results of the test shall be made available to the person
charged or the person’s attorney upon written request to the prosecution, with a copy of
the request filed with the court. The prosecution shall furnish the report at least 2 days
before the day of the trial and the results shall be offered as evidence by the prosecution
in that trial. Failure to fully comply with the request shall bar the admission of the results
into evidence by the prosecution.

(3) Except in a prosecution relating solely to a violation of section 353(2), the amount
of alcohol in the operator’s blood at the time alleged as shown by chemical analysis of that
person’s blood, urine, or breath shall give rise to the following presumptions:

(a) If there was at the time less than 0.04% grams per 100 milliliters of blood, per 210
liters of breath, or per 67 milliliters of urine, it shall be presumed that the person was not
impaired by or under the influence of intoxicating liquor.

(b) If there was at the time 0.04% grams or more per 100 milliliters of blood, per 210
liters of breath, or per 67 milliliters of urine, it shall be presumed that the person was
impaired by or under the influence of intoxicating liquor.

(4) A sample or specimen of urine or breath shall be taken and collected in a reasonable
manner. Only a licensed physician, or an individual operating under the delegation of a
licensed physician under section 16215 of the public health code, 1978 PA 368, MCL
333.16215, and qualified to withdraw blood acting in a medical environment, at the request
of a peace officer, may withdraw blood for the purpose of determining the amount of
alcohol or presence of a controlled substance or both in the person’s blood, as provided in
this section. Liability for a crime or civil damages predicated on the act of withdrawing or
analyzing blood and related procedures shall not attach to a licensed physician or
individual operating under the delegation of a licensed physician who withdraws blood or
analyzes blood or assists in the withdrawal or analysis in accordance with this section
unless the withdrawal or analysis is performed in a negligent manner.

(5) The tests shall be administered at the request of a peace officer having probable
cause to believe the person has committed a crime described in subsection (1). A person
who takes a chemical test administered at the request of a peace officer, as provided in
this section, shall be given a reasonable opportunity to have a person of his or her own
choosing administer 1 of the chemical tests described in this section within a reasonable
time after his or her detention. The results of the test shall be admissible and shall be
considered with other admissible evidence in determining the innocence or guilt of the
defendant. If the person charged is administered a chemical test by a person of his or her
own choosing, the person charged is responsible for obtaining a chemical analysis of the
test sample. The person charged shall be informed that after taking a test administered at
the request of a peace officer he or she has the right to demand that a person of his or her
own choosing administer 1 of the tests provided for in subsection (1), that the results of
the test shall be admissible and shall be considered with other admissible evidence in
determining the innocence or guilt of the defendant, and that the person charged is
responsible for obtaining a chemical analysis of the test sample.

(6) The person charged shall be advised that if the person refuses the request of a
peace officer to take a test described in this section, a test shall not be given without a
court order, but the officer may seek to obtain the court order.

(7) This section shall not be construed as limiting the introduction of any other
competent evidence, including a video tape recording taken of, and with prior notice to the
person, bearing upon the question of whether or not the person was impaired by or under
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the influence of alcoholic liquor or a controlled substance, or a combination of alcoholic
liquor and a controlled substance, or whether the person had a blood alcohol content of
0.04 grams or more per 100 milliliters of blood, per 210 liters of breath, or per 67 milliliters
of urine.

(8) If a jury instruction regarding a defendant’s refusal to submit to a chemical test
under this section is requested by the prosecution or the defendant, the jury instruction
shall be given as follows:

“Evidence was admitted in this case which, if believed by the jury, could prove that
the defendant had exercised his or her right to refuse a chemical test. You are instructed
that such a refusal is within the statutory rights of the defendant and is not evidence of
his or her guilt. You are not to consider such a refusal in determining the guilt or
innocence of the defendant.”.

(9) If after an accident the operator of a locomotive engine involved in the accident is
transported to a medical facility and a sample of the operator’s blood is withdrawn at that
time for the purpose of medical treatment, the result of a chemical analysis of that sample
is admissible in any criminal proceeding to show the amount of alcohol or presence of a
controlled substance or both in the person’s blood at the time alleged, regardless of
whether the person had been offered or had refused a chemical test. The medical facility
or person performing the chemical analysis shall disclose the results of the analysis to a
prosecuting attorney who requests the results for use in a criminal prosecution as
provided in this subsection. A medical facility or person disclosing information in
compliance with this subsection is not civilly or criminally liable for making the disclosure.

(10) If after an accident the operator of a locomotive engine involved in the accident is
deceased, a sample of the decedent’s blood shall be withdrawn by the medical examiner or
attending personnel of the medical facility in a manner directed by the medical examiner
for the purpose of determining the amount of alcohol or presence of a controlled substance
or both. The results of the blood testing shall be released to a prosecuting attorney for use
in a criminal prosecution as provided in this section. A medical facility disclosing
information in compliance with this subsection is not civilly or criminally liable for making
the disclosure.

(11) The obtaining or analysis of a person’s blood, breath, or urine under this section
shall not be performed in a manner prohibited by the federal railroad administration,
United States department of transportation.

462.361 Chemical tests of blood, breath, or urine; consent; adminis-
tration.
Sec. 361. (1) A person who operates a locomotive engine upon the railroad tracks of

this state is considered to have given consent to chemical tests of his or her blood, breath,
or urine for the purpose of determining the amount of alcohol or presence of a controlled
substance or both in his or her blood if:

(a) The person is arrested for a violation of section 353 or a local ordinance substantially
corresponding to section 353(1) or (2).

(b) The person is arrested for murder or manslaughter resulting from the operation of
a locomotive engine, and the peace officer had probable cause to believe that the person
was operating the locomotive engine while impaired by or under the influence of alcoholic
liquor or a controlled substance or a combination of alcoholic liquor and a controlled
substance, or while having a blood alcohol content of 0.04 grams or more per 100 milliliters
of blood, per 210 liters of breath, or per 67 milliliters of urine.
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(2) A person who is afflicted with hemophilia, diabetes, or a condition requiring the use
of an anticoagulant under the direction of a physician shall not be considered to have given
consent to the withdrawal of blood.

(3) The chemical tests shall be administered as provided in section 359.

462.365 Report of certain convictions; form.
Sec. 365. If a person is convicted of a violation of section 353 or of a local ordinance

substantially corresponding to section 353(1) or (2), a report of the conviction shall be
forwarded by the court in which the conviction occurred to the United States department
of transportation. The form of the report shall be prescribed and furnished by the department
of state police.

Repeal of § 462.355.
Enacting section 1. Section 355 of the railroad code of 1993, 1993 PA 354, MCL 462.355,

is repealed.

Effective date.
Enacting section 2. This amendatory act takes effect April 1, 2003.

Approved December 23, 2002.
Filed with Secretary of State December 23, 2002.

[No. 659]

(SB 1250)

AN ACT to amend 1927 PA 175, entitled “An act to revise, consolidate, and codify the
laws relating to criminal procedure and to define the jurisdiction, powers, and duties of
courts, judges, and other officers of the court under the provisions of this act; to provide
laws relative to the rights of persons accused of criminal offenses and ordinance violations;
to provide for the arrest of persons charged with or suspected of criminal offenses and
ordinance violations; to provide for bail of persons arrested for or accused of criminal
offenses and ordinance violations; to provide for the examination of persons accused of
criminal offenses; to regulate the procedure relative to grand juries, indictments, informations,
and proceedings before trial; to provide for trials of persons complained of or indicted for
criminal offenses and ordinance violations and to provide for the procedure in those trials;
to provide for judgments and sentences of persons convicted of criminal offenses and
ordinance violations; to establish a sentencing commission and to prescribe its powers and
duties; to provide for procedure relating to new trials and appeals in criminal and
ordinance violation cases; to provide a uniform system of probation throughout this state
and the appointment of probation officers; to prescribe the powers, duties, and compensa-
tion of probation officers; to provide penalties for the violation of the duties of probation
officers; to provide for procedure governing proceedings to prevent crime and proceedings
for the discovery of crime; to provide for fees of officers, witnesses, and others in criminal
and ordinance violation cases; to set forth miscellaneous provisions as to criminal
procedure in certain cases; to provide penalties for the violation of certain provisions of
this act; and to repeal all acts and parts of acts inconsistent with or contravening any of
the provisions of this act,” by amending sections 26 and 28 of chapter V, section 36 of
chapter IX, and section 14m of chapter XVII (MCL 765.26, 765.28, 769.36, and 777.14m),
section 36 of chapter IX as added by 2001 PA 246 and section 14m of chapter XVII as
added by 2002 PA 29.
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The People of the State of Michigan enact:

CHAPTER V

765.26 Release of surety; arrest or detention of accused; mittimus.
Sec. 26. (1) In all criminal cases where a person has entered into any recognizance for

the personal appearance of another and such bail and surety afterwards desires to be
relieved from responsibility, he or she may, with or without assistance, arrest or detain
the accused and deliver him or her to any jail or to the sheriff of any county. In making
the arrest or detainment, he or she is entitled to the assistance of any peace officer.

(2) The sheriff or keeper of any jail is authorized to receive the principal and detain
him or her in jail until he or she is discharged. Upon delivery of his or her principal at the
jail by the surety or his or her agent or any officer, the surety shall be released from the
conditions of his or her recognizance.

(3) Whenever the prosecuting attorney of a county is satisfied that a person who has
been recognized to appear for trial has absconded, or is about to abscond, and that his or
her sureties or either of them have become worthless, or are about to dispose or have
disposed of their property for the purpose of evading the payment or the obligation of
such bond or recognizance or with intent to defraud their creditors, and that prosecuting
attorney makes a satisfactory showing to this effect to the court having jurisdiction of that
person, the court or judge shall promptly grant a mittimus to the sheriff or any peace
officer of that county, commanding him or her forthwith to arrest the person so recognized
and bring him or her before the officer issuing the mittimus and on the return of that
mittimus may, after a hearing on the merits, order him or her to be recommitted to the
county jail until such time as he or she gives additional and satisfactory sureties, or is
otherwise discharged.

765.28 Default in recognizance; record; notice; summary judgment,
execution; set aside of forfeiture order; discharge of bail or surety
bond; conditions.
Sec. 28. (1) If default is made in any recognizance in a court of record, the default shall

be entered on the record by the clerk of the court. After the default is entered, the court,
upon the motion of the attorney general, prosecuting attorney, or the attorney for the
local unit of government, shall give each surety immediate notice not to exceed 7 days
after the date of the failure to appear. The notice shall be served upon each surety in
person or left at the surety’s last known business address. Each surety shall be given an
opportunity to appear before the court on a day certain and show cause why judgment
should not be entered against the surety for the full amount of the recognizance. If good
cause is not shown, the court shall enter judgment against the surety on the recognizance
for an amount determined appropriate by the court but not more than the full amount of
the recognizance. Execution shall be awarded and executed upon the judgment in the
manner provided for in personal actions.

(2) Except as provided in subsection (3), the court shall set aside the forfeiture and
discharge the bail or surety bond within 1 year from the date of forfeiture judgment if the
defendant has been apprehended, the ends of justice have not been thwarted, and the
county has been repaid its costs for apprehending the person. If the bond or bail is
discharged, the court shall enter an order to that effect with a statement of the amount to
be returned to the surety.

(3) Subsection (2) does not apply if the defendant was apprehended more than 56 days
after the bail or bond was ordered forfeited and judgment entered and the surety did not
fully pay the forfeiture judgment within that 56-day period.
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CHAPTER IX

769.36 Deaths arising out of same criminal transaction; crimes to
which person may be charged and convicted; consecutive terms;
definitions.
Sec. 36. (1) A person may be charged with and convicted of any of the following for

each death arising out of the same criminal transaction, and the court may order the terms
of imprisonment to be served consecutively to each other:

(a) Section 602a(5), 617(3), 625(4), or 904(4) of the Michigan vehicle code, 1949 PA 300,
MCL 257.602a, 257.617, 257.625, and 257.904.

(b) Section 317 or 321 of the Michigan penal code, 1931 PA 328, MCL 750.317 and 750.321,
where death results from the operation of a vehicle, vessel, ORV, snowmobile, aircraft, or
locomotive, or section 479a(5) of the Michigan penal code, 1931 PA 328, MCL 750.479a.

(c) Section 80176(4), 81134(7), or 82127(4) of the natural resources and environmental
protection act, 1994 PA 451, MCL 324.80176, 324.81134, and 324.82127.

(d) Section 185(4) of the aeronautics code of the state of Michigan, 1945 PA 327, MCL
259.185.

(e) Section 353(6) of the railroad code of 1993, 1993 PA 354, MCL 462.353.

(2) As used in this section:

(a) “Aircraft” means that term as defined in section 2 of the aeronautics code of the
state of Michigan, 1945 PA 327, MCL 259.2.

(b) “ORV” means that term as defined in section 81101 of the natural resources and
environmental protection act, 1994 PA 451, MCL 324.81101.

(c) “Snowmobile” means that term as defined in section 82101 of the natural resources
and environmental protection act, 1994 PA 451, MCL 324.82101.

(d) “Vehicle” means that term as defined in section 79 of the Michigan vehicle code,
1949 PA 300, MCL 257.79.

(e) “Vessel” means that term as defined in section 80104 of the natural resources and
environmental protection act, 1994 PA 451, MCL 324.80104.

CHAPTER XVII

777.14m Applicability of chapter to certain felonies; §§ 462.257(1)
to 472.36.
Sec. 14m. This chapter applies to the following felonies enumerated in chapters 460 to 473

of the Michigan Compiled Laws:

M.C.L. Category Class Description Stat Max

462.257(1) Person A Trains — endangering travel Life
462.353(5) Pub saf E Operating a locomotive under the 

influence — third or subsequent 
offense 5

462.353(6) Person C Operating locomotive under the 
influence or while impaired 
causing death 15

462.353(7) Person E Operating locomotive under the 
influence or while impaired 
causing serious impairment 5

472.36 Pub saf A Street railways — obstruction of 
track Life
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Effective date.
Enacting section 1. This amendatory act takes effect April 1, 2003.

Conditional effective date.
Enacting section 2. This amendatory act does not take effect unless Senate Bill No. 1251

of the 91st Legislature is enacted into law. 

Approved December 23, 2002.
Filed with Secretary of State December 23, 2002.

Compiler’s note: Senate Bill No. 1251, referred to in enacting section 2, was filed with the Secretary of State December 23, 2002,
and became P.A. 2002, No. 658, Eff. Apr. 1, 2003.

[No. 660]

(HB 6121)

AN ACT to prohibit certain lending practices; to require disclosure of certain information
for home loans; to prescribe certain duties and obligations of the lender in a home loan
transaction; to prescribe the powers and duties of certain state agencies and officials; and
to prescribe penalties and provide for remedies.

The People of the State of Michigan enact:

445.1631 Short title.
Sec. 1. This act shall be known and may be cited as the “consumer mortgage protection

act”.

445.1632 Definitions. 
Sec. 2. As used in this act:

(a) “Commissioner” means the commissioner of the office of financial and insurance
services of the department of consumer and industry services.

(b) “Depository institution” means a bank, savings and loan association, savings bank,
or a credit union chartered under state or federal law.

(c) “Home improvement installment contract” means an agreement of 1 or more docu-
ments covering the sale of goods or furnishing of services to a buyer for improvements to
the buyer’s principal dwelling located in this state used for occupancy of 4 or fewer
families under which the buyer promises to pay in installments all or any part of the price
of the goods or services.

(d) “Mortgage loan” means a loan or home improvement installment contract secured
by a first or subordinate mortgage or any other form of lien or a land contract covering
real property located in this state used as the borrower’s principal dwelling and designed
for occupancy by 4 or fewer families. Mortgage loan does not include any of the following:

(i) Loans in which the proceeds are used to acquire the dwelling.

(ii) Reverse-mortgage transactions.

(iii) An open-end credit plan being a loan in which the lender reasonably contemplates
repeated advances.
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(e) “Person” means an individual, corporation, partnership, association, governmental
entity, or any other legal entity.

(f) “Reverse-mortgage” means a nonrecourse loan under which both of the following
apply:

(i) A mortgage or other form of lien securing 1 or more advances is created in the
borrower’s principal dwelling.

(ii) The principal, interest, or shared appreciation or equity is payable only after the
borrower dies, the dwelling is transferred, or the borrower ceases to occupy the dwelling
as a principal dwelling.

(g) “Regulated lender” means a depository institution or a licensee or a registrant
under the consumer financial services act, 1988 PA 161, MCL 487.2051 to 487.2072, 1984
PA 379, MCL 493.101 to 493.114, the secondary mortgage loan act, 1981 PA 125, MCL
493.51 to 493.81, or the mortgage brokers, lenders, and servicers licensing act, 1987 PA
173, MCL 445.1651 to 445.1684, and a seller under the home improvement finance act, 1965
PA 332, MCL 445.1101 to 445.1431.

(h) “State and federal laws” means, individually and collectively, 1 or more of the laws
or regulations of this state or the federal government which regulate or are applicable to
a mortgage loan or a person when brokering, making, servicing, or collecting a mortgage
loan, including, without limitation, the federal truth in lending act, title I of the consumer
credit protection act, Public Law 90-321, 15 U.S.C. 1601 to 1608, 1610 to 1613, 1615, 1631
to 1635, 1637 to 1649, and 1661 to 1667f, real estate settlement procedures act of 1974,
Public Law 93-533, 88 Stat. 1724, equal credit opportunity act, title VII of the consumer
credit protection act, Public Law 90-321, 15 U.S.C. 1691 to 1691f, fair housing act, title VIII
of the civil rights act of 1968, Public Law 90-284, 82 Stat. 81, fair credit report act, title VI
of the consumer credit protection act, Public Law 90-321, 15 U.S.C. 1681 to 1681v, the
homeowners protection act of 1998, Public Law 105-216, 112 Stat. 897, the fair debt
collection practices act, title VIII of the consumer credit protection act, Public Law 90-321,
15 U.S.C. 1601nt and 1692 to 1692o, consumer financial services act, 1988 PA 161, MCL
487.2051 to 487.2072, mortgage brokers, lenders, and servicers licensing act, 1987 PA 173,
MCL 445.1651 to 445.1684, the secondary mortgage loan act, 1981 PA 125, MCL 493.51 to
493.81, 1977 PA 135, MCL 445.1601 to 445.1614, and home improvement finance act, 1965
PA 332, MCL 445.1101 to 445.1422.

445.1633 Compliance with state and federal laws. 
Sec. 3. A person shall broker, make, or service mortgage loans in accordance with all

applicable state and federal laws.

445.1634 Person making mortgage loan; prohibited conduct.
Sec. 4. (1) A person offering to make or making a mortgage loan shall not do either of

the following:

(a) Charge a fee for a product or service if the product or service is not actually provided
to the customer.

(b) Misrepresent the amount charged by or paid to a third party for a product or
service.

(2) A lender in making a mortgage loan shall not finance as part of the loan single
premium coverage for any credit life, credit disability, or credit unemployment.

(3) A person, appraiser, or real estate agent shall not make, directly or indirectly, any
false, deceptive, or misleading statement or representation in connection with a mortgage
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loan including, but not limited to, the borrower’s ability to qualify for a mortgage loan or
the value of the dwelling that will secure repayment of the mortgage loan.

(4) A lender shall not insert or change information on an application for a mortgage
loan if the lender knows that the information is false and misleading and intended to
deceive a third party that the borrower is qualified for the loan when in fact the third
party would not approve the loan without the insertion or change.

(5) A statement or representation is deceptive or misleading if it has the capacity to
deceive or mislead a borrower or potential borrower. The commissioner shall consider any
of the following factors in deciding whether a statement or misrepresentation is deceptive
or misleading:

(a) The overall impression that the statement or representation reasonably creates.

(b) The particular type of audience to which the statement is directed.

(c) Whether it may be reasonably comprehended by the segment of the public to which
the statement is directed.

(6) A lender shall not condition the payment of an appraisal upon a predetermined
value or the closing of the mortgage loan which is the basis of the appraisal.

(7) A person shall not directly or indirectly compensate, coerce, or intimidate an
appraiser for the purpose of influencing the independent judgment of the appraiser with
respect to the value of the dwelling offered as security for repayment of the mortgage loan.

(8) A mortgage loan note shall not contain blanks regarding payments, interest rates,
maturity date, or amount borrowed to be filled in after the note is signed by the borrower.

445.1635 Mortgage loan with term less than 5 years; payment
schedule.
Sec. 5. A mortgage loan with a term of less than 5 years shall not have a payment

schedule with regular periodic payments that when aggregated do not fully amortize the
outstanding principal balance. This section does not apply to loans with maturities of less
than 1 year, if the purpose of the loan is a “bridge” loan connected with the acquisition or
construction of a dwelling intended to become the borrower’s principal dwelling.

445.1636 “Borrowers Bill of Rights” document.
Sec. 6. At the time a person applies for a mortgage loan, the lender shall provide the

applicant the following document:

“BORROWERS BILL OF RIGHTS

1. You have the RIGHT to shop for the best loan for you and compare the
charges of different mortgage brokers and lenders.

2. You have the RIGHT to be informed about the total cost of your loan
including the interest rate, points, and other fees.

3. You have the RIGHT to obtain a “Good Faith Estimate” of all loan and
settlement charges before you agree to the loan or pay any fees.

4. You have the RIGHT to know what fees are nonrefundable if you decide to
withdraw your loan application.

5. You have the RIGHT to ask your mortgage broker to explain exactly what
the mortgage broker will do for you.

6. You have the RIGHT to know how much the mortgage broker is getting
paid by you and the lender for your loan.
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7. You have the RIGHT to ask questions about charges and loan terms that
you do not understand.

8. You have the RIGHT to a credit decision that is not based on your race,
color, religion, national origin, sex, marital status, age, or whether any income is
derived from public assistance.

9. You have the RIGHT to know the reason if your loan application is turned
down.

10. You have the RIGHT to receive the HUD settlement costs booklet “Buying
Your Home”.”

445.1637 Credit counseling; notice.
Sec. 7. At the time a person applies for a mortgage loan, the lender shall provide the

applicant the following written notice regarding the value of receiving credit counseling
before taking out a mortgage loan and a list of the nearest available HUD-approved credit
counseling agencies:

“CONSUMER CAUTION AND HOME OWNERSHIP COUNSELING NOTICE

If you obtain this loan, the lender will have a mortgage on your home. You
could lose your home, and all money you have invested in it, if you do not meet your
obligations under the loan, including making all your payments.

Mortgage loans rates and closing costs and fees vary based on many factors,
including your particular credit and financial circumstances, your earnings history,
the loan-to-value requested, and the type of property that will secure your loan.
Higher rates and fees may be applicable depending on the individual circumstances
of a particular consumer’s application.

You should shop around and compare loan rates and fees. This particular loan
may have a higher rate and total points and fees than other mortgage loans. You
should consider consulting a qualified independent credit counselor or other
experienced financial adviser regarding the rate, fees, and provisions of this
mortgage loan before you proceed. For information on contacting a qualified credit
counselor, ask your lender or call the United States Department of Housing and
Urban Development’s counseling hotline at 1-888-466-3487 for a list of counselors.

You are not required to complete any loan agreement merely because you have
received these disclosures or have signed a loan application. If you proceed with
this mortgage loan, you should also remember that you may face serious financial
risks if you use this loan to pay off credit card debts and other debts in connection
with this transaction and then subsequently incur significant new credit card
charges or other debts.

Property taxes and homeowner’s insurance are your responsibility. Not all
lenders provide escrow services for these payments. You should ask your lender
about these services.

Your payments on existing debts contribute to your credit ratings. You should
not accept any advice to ignore your regular payments to your existing creditors.”

45.1638 Examinations and investigations by commissioner.
Sec. 8. The commissioner may conduct examinations and investigations of a person

over whom the commissioner has regulatory authority as necessary to determine whether
the person is brokering, making, servicing, or collecting mortgage loans as required by
this act.
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445.1639 Violation of act. 
Sec. 9. If the commissioner determines that a person is brokering, making, servicing,

or collecting mortgage loans in violation of this act, the commissioner shall do 1 or more
of the following:

(a) Initiate a cause of action under section 10.

(b) If the person is chartered, licensed, registered, regulated, or administered by the
commissioner under a law of this state, the commissioner shall enforce the penalties and
remedies under that law.

(c) Forward a complaint to the appropriate regulatory or investigatory authority.

445.1640 Action by attorney general or prosecuting attorney.
Sec. 10. The attorney general or the prosecuting attorney for the county where an

alleged violation occurred may bring an action against a person to do 1 or more of the
following:

(a) Obtain a declaratory judgment that a method, act, or practice of the person is a
violation of this act.

(b) Enjoin a person who is engaging or about to engage in a method, act, or practice
that is a violation of this act.

(c) Obtain a civil fine of not more than $10,000.00 for the first offense and not more
than $20,000.00 for the second and any subsequent offense.

445.1641 Unintentional and bona fide error.
Sec. 11. (1) A person is not liable for a violation under section 10 if the person shows

that the violation was an unintentional and bona fide error notwithstanding the maintenance
of procedures reasonably adopted to avoid the error. Examples of a bona fide error
include clerical, calculation, computer malfunction, programming, or printing errors. An
error in legal judgment with respect to a person’s obligations under this act is not a bona
fide error.

(2) A person is not liable for a violation under section 10 if, within 60 days after
discovery of the violation and before the institution of an action under section 10, the
person notifies the borrower or buyer of the violation and corrects the violation in a
manner that, to the extent it is reasonably possible to do so, restores the borrower or
buyer to the position in which the borrower or buyer would have been if the violation had
not occurred.

(3) The person alleged to have violated this act has the burden of proving that he or
she is not liable as provided under this section.

445.1642 Enforcement not limited.
Sec. 12. This act does not limit the authority of the commissioner, the attorney general,

or a county prosecutor to enforce any law under which a person is chartered, organized,
licensed, registered, regulated, or otherwise authorized to do business in this state.

445.1643 Model programs for financial education.
Sec. 13. (1) No later than December 31, 2003, the office of financial and insurance

services shall develop and make available to local units of government, financial insti-
tutions, and other interested persons 1 or more model programs for financial education.

(2) The program required under this section shall be designed to teach personal
financial management skills and the basic principles involved with saving, borrowing,
investing, and protection against predatory and other fraudulent lending practices.
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445.1644 Municipal actions; statutory conflict; preemption; sever-
ability. 
Sec. 14. (1) The federal government and state solely regulate the business of

brokering, making, servicing, and collecting mortgage loans in this state and the manner
in which any such business is conducted.

(2) Any charter, ordinance, resolution, regulation, rule, or other action by a municipal
corporation or other political subdivision of this state to regulate, directly or indirectly,
the brokering, making, servicing, or collecting of mortgage loans constitutes a statutory
conflict with the uniform operation throughout the state of residential mortgage lending
and is preempted.

(3) Any charter, ordinance, resolution, regulation, rule, or other action by a municipal
corporation or other political subdivision of this state to collect information about, require
reporting of, pledges regarding, notices, or certifications concerning loans, lenders,
applicants, deposits, or credit experiences, character, and criminal background checks of
employees, agents, customers, or other persons is preempted by this act.

(4) Any charter, ordinance, resolution, regulation, rule, or other action by a municipal
corporation or other political subdivision of this state that attempts to regulate the brokering,
making, servicing, or collecting of mortgage loans constitutes a statutory conflict and is
preempted, including, without limitation, if the ordinance, resolution, regulation, or other
action does either of the following:

(a) Disqualifies a person, or its subsidiaries or affiliates, from doing business with the
municipal corporation or other political subdivision based upon the acts or practices of the
person or its subsidiaries or affiliates in brokering, making, servicing, or collecting
mortgage loans.

(b) Imposes reporting requirements or other obligations upon a person, or its sub-
sidiaries or affiliates, based upon the person’s, or its subsidiaries’ or affiliates’, acts or
practices in brokering, making, servicing, or collecting mortgage loans.

(5) If any provision of this section, or any application of any provision of this section,
is for any reason held to be illegal or invalid, the illegality or invalidity shall not affect any
legal and valid provision or application of this section, and the provisions and applications
of this section shall be severable.

445.1645 Standards; uniformity; preemption. 
Sec. 15. (1) The laws of this state relating to the brokering, making, servicing, and

collecting of mortgage loans prescribe rules of conduct upon citizens generally, comprise
a comprehensive regulatory framework intended to operate uniformly throughout the
state under the same circumstances and conditions, and constitute general laws of this
state.

(2) Silence in the statutes of this state with respect to any act or practice in the
brokering, making, servicing, or collecting of mortgage loans shall not be interpreted to
mean that the state has not completely occupied the field or has only set minimum
standards in its regulation of brokering, making, servicing, or collecting of mortgage loans.

(3) It is the intent of the legislature to entirely preempt municipal corporations and
other political subdivisions from the regulation and licensing of persons engaged in the
brokering, making, servicing, or collecting of mortgage loans in this state.

This act is ordered to take immediate effect.
Approved December 23, 2002.
Filed with Secretary of State December 23, 2002.
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[No. 661]

(HB 5372)

AN ACT to amend 1975 PA 238, entitled ‘‘An act to require the reporting of child
abuse and neglect by certain persons; to permit the reporting of child abuse and neglect
by all persons; to provide for the protection of children who are abused or neglected; to
authorize limited detainment in protective custody; to authorize medical examinations; to
prescribe the powers and duties of the state department of social services to prevent child
abuse and neglect; to prescribe certain powers and duties of local law enforcement agencies;
to safeguard and enhance the welfare of children and preserve family life; to provide for
the appointment of legal counsel; to provide for the abrogation of privileged communica-
tions; to provide civil and criminal immunity for certain persons; to provide rules of
evidence in certain cases; to provide for confidentiality of records; to provide for the
expungement of certain records; to prescribe penalties; and to repeal certain acts and
parts of acts,’’ by amending sections 2, 3, 7, 8a, and 8d (MCL 722.622, 722.623, 722.627,
722.628a, and 722.628d), sections 2, 7, and 8d as amended by 2000 PA 45, section 3 as
amended by 2002 PA 10, and section 8a as added by 1992 PA 39.

The People of the State of Michigan enact:

722.622 Definitions.
Sec. 2. As used in this act:

(a) “Adult foster care location authorized to care for a child” means an adult foster care
family home or adult foster care small group home as defined in section 3 of the adult
foster care facility licensing act, 1979 PA 218, MCL 400.703, in which a child is placed in
accordance with section 5 of 1973 PA 116, MCL 722.115.

(b) “Attorney” means, if appointed to represent a child under the provisions
referenced in section 10, an attorney serving as the child’s legal advocate in the manner
defined and described in section 13a of chapter XIIA of the probate code of 1939, 1939 PA 288,
MCL 712A.13a.

(c) “Central registry” means the system maintained at the department that is used to
keep a record of all reports filed with the department under this act in which relevant and
accurate evidence of child abuse or neglect is found to exist.

(d) “Central registry case” means a child protective services case that the department
classifies under sections 8 and 8d as category I or category II. For a child protective
services case that was investigated before July 1, 1999, central registry case means an
allegation of child abuse or neglect that the department substantiated.

(e) “Child” means a person under 18 years of age.

(f) “Child abuse” means harm or threatened harm to a child’s health or welfare by a
parent, a legal guardian, or any other person responsible for the child’s health or welfare,
or by a teacher or teacher’s aide, that occurs through nonaccidental physical or mental
injury; sexual abuse; sexual exploitation; or maltreatment.

(g) “Child care organization” means that term as defined in section 1 of 1973 PA 116,
MCL 722.111.

(h) “Child care provider” means an owner, operator, employee, or volunteer of a child
care organization or of an adult foster care location authorized to care for a child.

(i) “Child care regulatory agency” means the department of consumer and industry
services or a successor state department that is responsible for the licensing or registration
of child care organizations or the licensing of adult foster care locations authorized to care
for a child.
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(j) “Child neglect” means harm or threatened harm to a child’s health or welfare by a
parent, legal guardian, or any other person responsible for the child’s health or welfare
that occurs through either of the following:

(i) Negligent treatment, including the failure to provide adequate food, clothing, shelter,
or medical care.

(ii) Placing a child at an unreasonable risk to the child’s health or welfare by failure of
the parent, legal guardian, or other person responsible for the child’s health or welfare to
intervene to eliminate that risk when that person is able to do so and has, or should have,
knowledge of the risk.

(k) “Citizen review panel” means a panel established as required by section 106 of title
I of the child abuse prevention and treatment act, Public Law 93-247, 42 U.S.C. 5106a.

(l) “Controlled substance” means that term as defined in section 7104 of the public
health code, 1978 PA 368, MCL 333.7104.

(m) “CPSI system” means the child protective service information system, which is an
internal data system maintained within and by the department, and which is separate
from the central registry and not subject to section 7.

(n) “Department” means the family independence agency.

(o) “Director” means the director of the department.

(p) “Expunge” means to physically remove or eliminate and destroy a record or report.

(q) “Lawyer-guardian ad litem” means an attorney appointed under section 10 who has
the powers and duties referenced by section 10.

(r) “Local office file” means the system used to keep a record of a written report,
document, or photograph filed with and maintained by a county or a regionally based office
of the department.

(s) “Nonparent adult” means a person who is 18 years of age or older and who,
regardless of the person’s domicile, meets all of the following criteria in relation to a child:

(i) Has substantial and regular contact with the child.

(ii) Has a close personal relationship with the child’s parent or with a person responsible
for the child’s health or welfare.

(iii) Is not the child’s parent or a person otherwise related to the child by blood or
affinity to the third degree.

(t) “Person responsible for the child’s health or welfare” means a parent, legal guardian,
person 18 years of age or older who resides for any length of time in the same home in
which the child resides, or, except when used in section 7(2)(e) or 8(8), nonparent adult; or
an owner, operator, volunteer, or employee of 1 or more of the following:

(i) A licensed or registered child care organization.

(ii) A licensed or unlicensed adult foster care family home or adult foster care small
group home as defined in section 3 of the adult foster care facility licensing act, 1979 PA 218,
MCL 400.703.

(u) “Relevant evidence” means evidence having a tendency to make the existence of a
fact that is at issue more probable than it would be without the evidence.

(v) “Sexual abuse” means engaging in sexual contact or sexual penetration as those
terms are defined in section 520a of the Michigan penal code, 1931 PA 328, MCL 750.520a,
with a child.

(w) “Sexual exploitation” includes allowing, permitting, or encouraging a child to
engage in prostitution, or allowing, permitting, encouraging, or engaging in the photo-
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graphing, filming, or depicting of a child engaged in a listed sexual act as defined in
section 145c of the Michigan penal code, 1931 PA 328, MCL 750.145c.

(x) “Specified information” means information in a central registry case record that
relates specifically to referrals or reports of child abuse or neglect. Specified information
does not include any of the following:

(i) Except as provided in this subparagraph regarding a perpetrator of child abuse or
neglect, personal identification information for any individual identified in a child protective
services record. The exclusion of personal identification information as specified information
prescribed by this subparagraph does not include personal identification information
identifying an individual alleged to have perpetrated child abuse or neglect, which allega-
tion has been classified as a central registry case.

(ii) Information in a law enforcement report as provided in section 7(8).

(iii) Any other information that is specifically designated as confidential under other law.

(y) “Structured decision-making tool” means the department document labeled
“DSS-4752 (P3) (3-95)” or a revision of that document that better measures the risk of
future harm to a child.

(z) “Substantiated” means a child protective services case classified as a central registry
case.

(aa) “Unsubstantiated” means a child protective services case the department classifies
under sections 8 and 8d as category III, category IV, or category V.

722.623 Persons required to report child abuse or neglect; written
report; transmitting report and results of investigation to prosecuting
attorney or county family independence agency; pregnancy of or
venereal disease in child less than 12 years of age.
Sec. 3. (1) An individual is required to report under this act as follows:

(a) A physician, dentist, physician’s assistant, registered dental hygienist, medical
examiner, nurse, person licensed to provide emergency medical care, audiologist, psychologist,
marriage and family therapist, licensed professional counselor, certified social worker,
social worker, social work technician, school administrator, school counselor or teacher,
law enforcement officer, or regulated child care provider who has reasonable cause to
suspect child abuse or neglect shall make immediately, by telephone or otherwise, an oral
report, or cause an oral report to be made, of the suspected child abuse or neglect to the
department. Within 72 hours after making the oral report, the reporting person shall file
a written report as required in this act. If the reporting person is a member of the staff
of a hospital, agency, or school, the reporting person shall notify the person in charge of
the hospital, agency, or school of his or her finding and that the report has been made, and
shall make a copy of the written report available to the person in charge. A notification to
the person in charge of a hospital, agency, or school does not relieve the member of the
staff of the hospital, agency, or school of the obligation of reporting to the department as
required by this section. One report from a hospital, agency, or school shall be considered
adequate to meet the reporting requirement. A member of the staff of a hospital, agency,
or school shall not be dismissed or otherwise penalized for making a report required by
this act or for cooperating in an investigation.

(b) A department employee who is 1 of the following and has reasonable cause to
suspect child abuse or neglect shall make a report of suspected child abuse or neglect to
the department:

(i) Eligibility specialist.
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(ii) Family independence manager.

(iii) Family independence specialist.

(iv) Social services specialist.

(v) Social work specialist.

(vi) Social work specialist manager.

(vii) Welfare services specialist.

(2) The written report shall contain the name of the child and a description of the abuse
or neglect. If possible, the report shall contain the names and addresses of the child’s
parents, the child’s guardian, the persons with whom the child resides, and the child’s age.
The report shall contain other information available to the reporting person that might
establish the cause of the abuse or neglect, and the manner in which the abuse or neglect
occurred.

(3) The department shall inform the reporting person of the required contents of the
written report at the time the oral report is made by the reporting person.

(4) The written report required in this section shall be mailed or otherwise transmitted
to the county family independence agency of the county in which the child suspected of
being abused or neglected is found.

(5) Upon receipt of a written report of suspected child abuse or neglect, the department
may provide copies to the prosecuting attorney and the probate court of the counties in
which the child suspected of being abused or neglected resides and is found.

(6) If the report or subsequent investigation indicates a violation of sections 136b
and 145c or sections 520b to 520g of the Michigan penal code, 1931 PA 328, MCL 750.136b,
750.145c, and 750.520b to 750.520g, or if the report or subsequent investigation indicates
that the suspected abuse was not committed by a person responsible for the child’s health
or welfare, and the department believes that the report has basis in fact, the department
shall transmit a copy of the written report and the results of any investigation to the
prosecuting attorney of the counties in which the child resides and is found. If a written
report or subsequent investigation indicates that the individual who committed the
suspected abuse or neglect is a child care provider and the department believes that the
report has basis in fact, the department shall transmit a copy of the written report or the
results of the investigation to the child care regulatory agency with authority over the
child care provider’s child care organization or adult foster care location authorized to care
for a child.

(7) If a local law enforcement agency receives a written report of suspected child abuse
or neglect, whether from the reporting person or the department, the report or subsequent
investigation indicates that the abuse or neglect was committed by a person responsible
for the child’s health or welfare, and the local law enforcement agency believes that the
report has basis in fact, the local law enforcement agency shall provide a copy of the
written report and the results of any investigation to the county family independence
agency of the county in which the abused or neglected child is found. If a written report
or subsequent investigation indicates that the individual who committed the suspected
abuse or neglect is a child care provider and the local law enforcement agency believes
that the report has basis in fact, the local law enforcement agency shall transmit a copy of
the written report or the results of the investigation to the child care regulatory agency
with authority over the child care provider’s child care organization or adult foster care
location authorized to care for a child. Nothing in this subsection or subsection (6) shall be
construed to relieve the department of its responsibility to investigate reports of
suspected child abuse or neglect under this act.
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(8) For purposes of this act, the pregnancy of a child less than 12 years of age or the
presence of a venereal disease in a child who is over 1 month of age but less than 12 years
of age is reasonable cause to suspect child abuse and neglect have occurred.

722.627 Central registry; availability of confidential records; closed
court proceeding not required; notice to individuals; amending or
expunging certain reports and records; hearing; evidence; release
of reports compiled by law enforcement agency; information obtained
by citizen review panel.
Sec. 7. (1) The department shall maintain a statewide, electronic central registry to

carry out the intent of this act.

(2) Unless made public as specified information released under section 7d, a written
report, document, or photograph filed with the department as provided in this act is a
confidential record available only to 1 or more of the following:

(a) A legally mandated public or private child protective agency investigating a report
of known or suspected child abuse or neglect.

(b) A police or other law enforcement agency investigating a report of known or
suspected child abuse or neglect.

(c) A physician who is treating a child whom the physician reasonably suspects may be
abused or neglected.

(d) A person legally authorized to place a child in protective custody when the person
is confronted with a child whom the person reasonably suspects may be abused or
neglected and the confidential record is necessary to determine whether to place the child
in protective custody.

(e) A person, agency, or organization, including a multidisciplinary case consultation
team, authorized to diagnose, care for, treat, or supervise a child or family who is the
subject of a report or record under this act, or who is responsible for the child’s health or
welfare.

(f) A person named in the report or record as a perpetrator or alleged perpetrator of
the child abuse or neglect or a victim who is an adult at the time of the request, if the
identity of the reporting person is protected as provided in section 5.

(g) A court that determines the information is necessary to decide an issue before the
court.

(h) A grand jury that determines the information is necessary in the conduct of the
grand jury’s official business.

(i) A person, agency, or organization engaged in a bona fide research or evaluation
project. The person, agency, or organization shall not release information identifying a
person named in the report or record unless that person’s written consent is obtained. The
person, agency, or organization shall not conduct a personal interview with a family
without the family’s prior consent and shall not disclose information that would identify
the child or the child’s family or other identifying information. The department director
may authorize the release of information to a person, agency, or organization described in
this subdivision if the release contributes to the purposes of this act and the person,
agency, or organization has appropriate controls to maintain the confidentiality of
personally identifying information for a person named in a report or record made under
this act.

(j) A lawyer-guardian ad litem or other attorney appointed as provided by section 10.
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(k) A child placing agency licensed under 1973 PA 116, MCL 722.111 to 722.128, for the
purpose of investigating an applicant for adoption, a foster care applicant or licensee or an
employee of a foster care applicant or licensee, an adult member of an applicant’s or
licensee’s household, or other persons in a foster care or adoptive home who are directly
responsible for the care and welfare of children, to determine suitability of a home for
adoption or foster care. The child placing agency shall disclose the information to a foster
care applicant or licensee under 1973 PA 116, MCL 722.111 to 722.128, or to an applicant
for adoption.

(l) Juvenile court staff authorized by the court to investigate foster care applicants and
licensees, employees of foster care applicants and licensees, adult members of the applicant’s
or licensee’s household, and other persons in the home who are directly responsible for the
care and welfare of children, for the purpose of determining the suitability of the home for
foster care. The court shall disclose this information to the applicant or licensee.

(m) Subject to section 7a, a standing or select committee or appropriations subcommittee
of either house of the legislature having jurisdiction over protective services matters for
children.

(n) The children’s ombudsman appointed under the children’s ombudsman act, 1994
PA 204, MCL 722.921 to 722.935.

(o) A child fatality review team established under section 7b and authorized under that
section to investigate and review a child death.

(p) A county medical examiner or deputy county medical examiner appointed under
1953 PA 181, MCL 52.201 to 52.216, for the purpose of carrying out his or her duties under
that act.

(q) A citizen review panel established by the department. Access under this subdivision
shall be limited to information the department determines is necessary for the panel to
carry out its prescribed duties.

(r) A child care regulatory agency.

(3) Subject to subsection (9), a person or entity to whom information described in
subsection (2) is disclosed shall make the information available only to a person or entity
described in subsection (2). This subsection does not require a court proceeding to be
closed that otherwise would be open to the public.

(4) If the department classifies a report of suspected child abuse or neglect as a central
registry case, the department shall maintain a record in the central registry and, within
30 days after the classification, shall notify in writing each individual who is named in the
record as a perpetrator of the child abuse or neglect. The notice shall set forth the individual’s
right to request expunction of the record and the right to a hearing if the department
refuses the request. The notice shall state that the record may be released under section
7d. The notice shall not identify the person reporting the suspected child abuse or neglect.

(5) A person who is the subject of a report or record made under this act may request
the department to amend an inaccurate report or record from the central registry and
local office file. A person who is the subject of a report or record made under this act may
request the department to expunge from the central registry a report or record in which
no relevant and accurate evidence of abuse or neglect is found to exist. A report or record
filed in a local office file is not subject to expunction except as the department authorizes,
when considered in the best interest of the child.

(6) If the department refuses a request for amendment or expunction under subsection (5),
or fails to act within 30 days after receiving the request, the department shall hold a
hearing to determine by a preponderance of the evidence whether the report or record in
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whole or in part should be amended or expunged from the central registry on the grounds
that the report or record is not relevant or accurate evidence of abuse or neglect. The
hearing shall be before a hearing officer appointed by the department and shall be conducted
as prescribed by the administrative procedures act of 1969, 1969 PA 306, MCL 24.201
to 24.328.

(7) If the investigation of a report conducted under this act fails to disclose evidence of
abuse or neglect, the information identifying the subject of the report shall be expunged
from the central registry. If evidence of abuse or neglect exists, the department shall
maintain the information in the central registry until the department receives reliable
information that the perpetrator of the abuse or neglect is dead.

(8) In releasing information under this act, the department shall not include a report
compiled by a police agency or other law enforcement agency related to an ongoing investi-
gation of suspected child abuse or neglect. This subsection does not prevent the department
from releasing reports of convictions of crimes related to child abuse or neglect.

(9) A member or staff member of a citizen review panel shall not disclose identifying
information about a specific child protection case to an individual, partnership, corporation,
association, governmental entity, or other legal entity. A member or staff member of a
citizen review panel is a member of a board, council, commission, or statutorily created task
force of a governmental agency for the purposes of section 7 of 1964 PA 170, MCL 691.1407.
Information obtained by a citizen review panel is not subject to the freedom of information
act, 1976 PA 442, MCL 15.231 to 15.246.

722.628a Execution of notices by prosecuting attorney of individuals
bound over to circuit court for certain crimes; notification upon
final disposition; confidentiality.
Sec. 8a. (1) If an individual is bound over to circuit court for any of the following

crimes, the prosecuting attorney shall execute the notices as prescribed by subsections (2)
to (5):

(a) Criminal sexual conduct in the first, second, or third degree in violation of section 520b,
520c, or 520d of the Michigan penal code, 1931 PA 328, MCL 750.520b, 750.520c, and 750.520d.

(b) Assault with intent to commit criminal sexual conduct in violation of section 520g
of the Michigan penal code, 1931 PA 328, MCL 750.520g.

(c) A felonious attempt or a felonious conspiracy to commit criminal sexual conduct.

(d) An assault on a child that is punishable as a felony.

(e) Child abuse in the first, second, or third degree, in violation of section 136b of the
Michigan penal code, 1931 PA 328, MCL 750.136b.

(f) Involvement in child sexually abusive material or child sexually abusive activity in
violation of section 145c of the Michigan penal code, 1931 PA 328, MCL 750.145c.

(2) If the individual is an employee of a nonpublic school as defined in section 5 of the
revised school code, 1976 PA 451, MCL 380.5, the prosecuting attorney shall notify the
governing body of the nonpublic school.

(3) If the individual is an employee of a school district or intermediate school district,
the prosecuting attorney shall notify the superintendent of the school district or
intermediate school district.

(4) If the individual is an employee of the department who provides a service to children
and youth as described in section 115 of the social welfare act, 1939 PA 280, MCL 400.115,
the prosecuting attorney shall notify the county director of social services or the
superintendent of the training school.
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(5) If the individual is a child care provider, the prosecuting attorney shall notify the
department, the owner or operator of the child care provider’s child care organization or
adult foster care location authorized to care for a child, and the child care regulatory
agency with authority over that child care organization or adult foster care location authorized
to care for a child.

(6) Upon final disposition of a criminal matter for which a notice was given under
subsections (2) to (5), the prosecuting attorney shall notify each person previously notified
under subsections (2) to (5) of that disposition.

(7) A person who is notified or otherwise receives information under this section shall
keep the information received confidential except so far as disclosure is necessary to take
appropriate action in response to the information.

722.628d Categories and departmental response; listing in child
abuse or neglect registry; report to legislature.
Sec. 8d. (1) For the department’s determination required by section 8, the categories,

and the departmental response required for each category, are the following:
(a) Category V - services not needed. Following a field investigation, the department

determines that there is no evidence of child abuse or neglect.
(b) Category IV - community services recommended. Following a field investigation,

the department determines that there is not a preponderance of evidence of child abuse
or neglect, but the structured decision-making tool indicates that there is future risk of
harm to the child. The department shall assist the child’s family in voluntarily participating
in community-based services commensurate with the risk to the child.

(c) Category III - community services needed. The department determines that there
is a preponderance of evidence of child abuse or neglect, and the structured decision-
making tool indicates a low or moderate risk of future harm to the child. The department
shall assist the child’s family in receiving community-based services commensurate with
the risk to the child. If the family does not voluntarily participate in services, or the family
voluntarily participates in services, but does not progress toward alleviating the child’s
risk level, the department shall consider reclassifying the case as category II.

(d) Category II - child protective services required. The department determines that
there is evidence of child abuse or neglect, and the structured decision-making tool
indicates a high or intensive risk of future harm to the child. The department shall open a
protective services case and provide the services necessary under this act. The department
shall also list the perpetrator of the child abuse or neglect, based on the report that was
the subject of the field investigation, on the central registry, either by name or as “unknown”
if the perpetrator has not been identified.

(e) Category I - court petition required. The department determines that there is
evidence of child abuse or neglect and 1 or more of the following are true:

(i) A court petition is required under another provision of this act.
(ii) The child is not safe and a petition for removal is needed.
(iii) The department previously classified the case as category II and the child’s family

does not voluntarily participate in services.
(iv) There is a violation, involving the child, of a crime listed or described in section

8a(1)(b), (c), (d), or (f) or of child abuse in the first or second degree as prescribed by
section 136b of the Michigan penal code, 1931 PA 328, MCL 750.136b.

(2) In response to a category I classification, the department shall do all of the following:
(a) If a court petition is not required under another provision of this act, submit a

petition for authorization by the court under section 2(b) of chapter XIIA of the probate
code of 1939, 1939 PA 288, MCL 712A.2.

2436 PUBLIC ACTS 2002—No. 661



(b) Open a protective services case and provide the services necessary under this act.

(c) List the perpetrator of the child abuse or neglect, based on the report that was the
subject of the field investigation, on the central registry, either by name or as “unknown”
if the perpetrator has not been identified.

(3) The department is not required to use the structured decision-making tool for a
nonparent adult who resides outside the child’s home who is the victim or alleged victim
of child abuse or neglect or for an owner, operator, volunteer, or employee of a licensed or
registered child care organization or a licensed or unlicensed adult foster care family home
or adult foster care small group home as those terms are defined in section 3 of the adult
foster care facility licensing act, 1979 PA 218, MCL 400.703.

(4) If following a field investigation the department determines that there is a
preponderance of evidence that an individual listed in subsection (3) was the perpetrator
of child abuse or neglect, the department shall list the perpetrator of the child abuse or
neglect on the central registry.

(5) The department shall furnish a written report described in subsection (6) to the
appropriate legislative standing committees and the house and senate appropriations subcom-
mittees for the department within 4 months after each of the following time periods:

(a) Beginning October 1, 1999 and ending September 30, 2000.

(b) Beginning October 1, 2000 and ending September 30, 2001.

(c) Beginning October 1, 2001 and ending September 30, 2002.

(6) The department shall include in a report required by subsection (5) at least all of
the following information regarding all families that were classified in category III at
some time during the time period covered by the report:

(a) The total number of families classified in category III.

(b) The number and percentage classified in category III that voluntarily participated
in services and that did not participate in services.

(c) The number for which the department entered more than 1 determination that
there was evidence of child abuse or neglect.

(d) The number the department reclassified from category III to category II. 

This act is ordered to take immediate effect.
Approved December 23, 2002.
Filed with Secretary of State December 23, 2002.

[No. 662]

(HB 4007)

AN ACT to amend 1956 PA 218, entitled “An act to revise, consolidate, and classify
the laws relating to the insurance and surety business; to regulate the incorporation or
formation of domestic insurance and surety companies and associations and the admission
of foreign and alien companies and associations; to provide their rights, powers, and
immunities and to prescribe the conditions on which companies and associations organized,
existing, or authorized under this act may exercise their powers; to provide the rights,
powers, and immunities and to prescribe the conditions on which other persons, firms,
corporations, associations, risk retention groups, and purchasing groups engaged in an
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insurance or surety business may exercise their powers; to provide for the imposition of a
privilege fee on domestic insurance companies and associations and the state accident
fund; to provide for the imposition of a tax on the business of foreign and alien companies
and associations; to provide for the imposition of a tax on risk retention groups and
purchasing groups; to provide for the imposition of a tax on the business of surplus line
agents; to provide for the imposition of regulatory fees on certain insurers; to provide for
assessment fees on certain health maintenance organizations; to modify tort liability
arising out of certain accidents; to provide for limited actions with respect to that modified
tort liability and to prescribe certain procedures for maintaining those actions; to require
security for losses arising out of certain accidents; to provide for the continued availability
and affordability of automobile insurance and homeowners insurance in this state and to
facilitate the purchase of that insurance by all residents of this state at fair and reasonable
rates; to provide for certain reporting with respect to insurance and with respect to
certain claims against uninsured or self-insured persons; to prescribe duties for certain
state departments and officers with respect to that reporting; to provide for certain
assessments; to establish and continue certain state insurance funds; to modify and clarify
the status, rights, powers, duties, and operations of the nonprofit malpractice insurance
fund; to provide for the departmental supervision and regulation of the insurance and
surety business within this state; to provide for regulation over worker’s compensation
self-insurers; to provide for the conservation, rehabilitation, or liquidation of unsound or
insolvent insurers; to provide for the protection of policyholders, claimants, and creditors
of unsound or insolvent insurers; to provide for associations of insurers to protect policy-
holders and claimants in the event of insurer insolvencies; to prescribe educational
requirements for insurance agents and solicitors; to provide for the regulation of multiple
employer welfare arrangements; to create an automobile theft prevention authority to
reduce the number of automobile thefts in this state; to prescribe the powers and duties
of the automobile theft prevention authority; to provide certain powers and duties upon
certain officials, departments, and authorities of this state; to provide for an appropriation;
to repeal acts and parts of acts; and to provide penalties for the violation of this act,” by
amending section 3104 (MCL 500.3104), as amended by 2001 PA 3.

The People of the State of Michigan enact:

500.3104 Catastrophic claims association.
Sec. 3104. (1) An unincorporated, nonprofit association to be known as the catastrophic

claims association, hereinafter referred to as the association, is created. Each insurer
engaged in writing insurance coverages that provide the security required by section
3101(1) within this state, as a condition of its authority to transact insurance in this state,
shall be a member of the association and shall be bound by the plan of operation of the
association. Each insurer engaged in writing insurance coverages that provide the security
required by section 3103(1) within this state, as a condition of its authority to transact
insurance in this state, shall be considered a member of the association, but only for
purposes of premiums under subsection (7)(d). Except as expressly provided in this
section, the association is not subject to any laws of this state with respect to insurers, but
in all other respects the association is subject to the laws of this state to the extent that
the association would be if it were an insurer organized and subsisting under chapter 50.

(2) The association shall provide and each member shall accept indemnification for
100% of the amount of ultimate loss sustained under personal protection insurance
coverages in excess of the following amounts in each loss occurrence:

(a) For a motor vehicle accident policy issued or renewed before July 1, 2002, $250,000.00.
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(b) For a motor vehicle accident policy issued or renewed during the period July 1,
2002 to June 30, 2003, $300,000.00.

(c) For a motor vehicle accident policy issued or renewed during the period July 1,
2003 to June 30, 2004, $325,000.00.

(d) For a motor vehicle accident policy issued or renewed during the period July 1,
2004 to June 30, 2005, $350,000.00.

(e) For a motor vehicle accident policy issued or renewed during the period July 1,
2005 to June 30, 2006, $375,000.00.

(f) For a motor vehicle accident policy issued or renewed during the period July 1, 2006
to June 30, 2007, $400,000.00.

(g) For a motor vehicle accident policy issued or renewed during the period July 1,
2007 to June 30, 2008, $420,000.00.

(h) For a motor vehicle accident policy issued or renewed during the period July 1,
2008 to June 30, 2009, $440,000.00.

(i) For a motor vehicle accident policy issued or renewed during the period July 1, 2009
to June 30, 2010, $460,000.00.

(j) For a motor vehicle accident policy issued or renewed during the period July 1, 2010
to June 30, 2011, $480,000.00.

(k) For a motor vehicle accident policy issued or renewed during the period July 1,
2011 to June 30, 2013, $500,000.00. Beginning July 1, 2013, this $500,000.00 amount shall be
increased biennially on July 1 of each odd-numbered year, for policies issued or renewed
before July 1 of the following odd-numbered year, by the lesser of 6% or the consumer
price index, and rounded to the nearest $5,000.00. This biennial adjustment shall be calculated
by the association by January 1 of the year of its July 1 effective date.

(3) An insurer may withdraw from the association only upon ceasing to write insurance
that provides the security required by section 3101(1) in this state.

(4) An insurer whose membership in the association has been terminated by
withdrawal shall continue to be bound by the plan of operation, and upon withdrawal, all
unpaid premiums that have been charged to the withdrawing member are payable as of
the effective date of the withdrawal.

(5) An unsatisfied net liability to the association of an insolvent member shall be
assumed by and apportioned among the remaining members of the association as provided
in the plan of operation. The association has all rights allowed by law on behalf of the
remaining members against the estate or funds of the insolvent member for sums due the
association.

(6) If a member has been merged or consolidated into another insurer or another
insurer has reinsured a member’s entire business that provides the security required by
section 3101(1) in this state, the member and successors in interest of the member remain
liable for the member’s obligations.

(7) The association shall do all of the following on behalf of the members of the association:

(a) Assume 100% of all liability as provided in subsection (2).

(b) Establish procedures by which members shall promptly report to the association
each claim that, on the basis of the injuries or damages sustained, may reasonably be
anticipated to involve the association if the member is ultimately held legally liable for the
injuries or damages. Solely for the purpose of reporting claims, the member shall in all
instances consider itself legally liable for the injuries or damages. The member shall also
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advise the association of subsequent developments likely to materially affect the interest
of the association in the claim.

(c) Maintain relevant loss and expense data relative to all liabilities of the association
and require each member to furnish statistics, in connection with liabilities of the association,
at the times and in the form and detail as may be required by the plan of operation.

(d) In a manner provided for in the plan of operation, calculate and charge to members
of the association a total premium sufficient to cover the expected losses and expenses of
the association that the association will likely incur during the period for which the
premium is applicable. The premium shall include an amount to cover incurred but not
reported losses for the period and may be adjusted for any excess or deficient premiums
from previous periods. Excesses or deficiencies from previous periods may be fully
adjusted in a single period or may be adjusted over several periods in a manner provided
for in the plan of operation. Each member shall be charged an amount equal to that
member’s total written car years of insurance providing the security required by section
3101(1) or 3103(1), or both, written in this state during the period to which the premium
applies, multiplied by the average premium per car. The average premium per car shall
be the total premium calculated divided by the total written car years of insurance
providing the security required by section 3101(1) or 3103(1) written in this state of all
members during the period to which the premium applies. A member shall be charged a
premium for a historic vehicle that is insured with the member of 20% of the premium
charged for a car insured with the member. As used in this subdivision:

(i) “Car” includes a motorcycle but does not include a historic vehicle.

(ii) “Historic vehicle” means a vehicle that is a registered historic vehicle under section
803a or 803p of the Michigan vehicle code, 1949 PA 300, MCL 257.803a and 257.803p.

(e) Require and accept the payment of premiums from members of the association as
provided for in the plan of operation. The association shall do either of the following:

(i) Require payment of the premium in full within 45 days after the premium charge.

(ii) Require payment of the premiums to be made periodically to cover the actual cash
obligations of the association.

(f) Receive and distribute all sums required by the operation of the association.

(g) Establish procedures for reviewing claims procedures and practices of members of
the association. If the claims procedures or practices of a member are considered inadequate
to properly service the liabilities of the association, the association may undertake or may
contract with another person, including another member, to adjust or assist in the adjust-
ment of claims for the member on claims that create a potential liability to the association
and may charge the cost of the adjustment to the member.

(8) In addition to other powers granted to it by this section, the association may do all
of the following:

(a) Sue and be sued in the name of the association. A judgment against the association
shall not create any direct liability against the individual members of the association. The
association may provide for the indemnification of its members, members of the board of
directors of the association, and officers, employees, and other persons lawfully acting on
behalf of the association.

(b) Reinsure all or any portion of its potential liability with reinsurers licensed to
transact insurance in this state or approved by the commissioner.

(c) Provide for appropriate housing, equipment, and personnel as may be necessary to
assure the efficient operation of the association.
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(d) Pursuant to the plan of operation, adopt reasonable rules for the administration of
the association, enforce those rules, and delegate authority, as the board considers necessary
to assure the proper administration and operation of the association consistent with the
plan of operation.

(e) Contract for goods and services, including independent claims management, actuarial,
investment, and legal services, from others within or without this state to assure the efficient
operation of the association.

(f) Hear and determine complaints of a company or other interested party concerning
the operation of the association.

(g) Perform other acts not specifically enumerated in this section that are necessary or
proper to accomplish the purposes of the association and that are not inconsistent with
this section or the plan of operation.

(9) A board of directors is created, hereinafter referred to as the board, which shall be
responsible for the operation of the association consistent with the plan of operation and
this section.

(10) The plan of operation shall provide for all of the following:

(a) The establishment of necessary facilities.

(b) The management and operation of the association.

(c) Procedures to be utilized in charging premiums, including adjustments from excess
or deficient premiums from prior periods.

(d) Procedures governing the actual payment of premiums to the association.

(e) Reimbursement of each member of the board by the association for actual and
necessary expenses incurred on association business.

(f) The investment policy of the association.

(g) Any other matters required by or necessary to effectively implement this section.

(11) Each board shall include members that would contribute a total of not less than
40% of the total premium calculated pursuant to subsection (7)(d). Each director shall be
entitled to 1 vote. The initial term of office of a director shall be 2 years.

(12) As part of the plan of operation, the board shall adopt rules providing for the
composition and term of successor boards to the initial board, consistent with the member-
ship composition requirements in subsections (11) and (13). Terms of the directors shall be
staggered so that the terms of all the directors do not expire at the same time and so that
a director does not serve a term of more than 4 years.

(13) The board shall consist of 5 directors, and the commissioner shall be an ex officio
member of the board without vote.

(14) Each director shall be appointed by the commissioner and shall serve until that
member’s successor is selected and qualified. The chairperson of the board shall be elected
by the board. A vacancy on the board shall be filled by the commissioner consistent with
the plan of operation.

(15) After the board is appointed, the board shall meet as often as the chairperson, the
commissioner, or the plan of operation shall require, or at the request of any 3 members
of the board. The chairperson shall retain the right to vote on all issues. Four members of
the board constitute a quorum.

(16) An annual report of the operations of the association in a form and detail as may
be determined by the board shall be furnished to each member.
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(17) Not more than 60 days after the initial organizational meeting of the board, the
board shall submit to the commissioner for approval a proposed plan of operation consistent
with the objectives and provisions of this section, which shall provide for the economical,
fair, and nondiscriminatory administration of the association and for the prompt and
efficient provision of indemnity. If a plan is not submitted within this 60-day period, then
the commissioner, after consultation with the board, shall formulate and place into effect
a plan consistent with this section.

(18) The plan of operation, unless approved sooner in writing, shall be considered to
meet the requirements of this section if it is not disapproved by written order of the
commissioner within 30 days after the date of its submission. Before disapproval of all or
any part of the proposed plan of operation, the commissioner shall notify the board in what
respect the plan of operation fails to meet the requirements and objectives of this section.
If the board fails to submit a revised plan of operation that meets the requirements and
objectives of this section within the 30-day period, the commissioner shall enter an order
accordingly and shall immediately formulate and place into effect a plan consistent with
the requirements and objectives of this section.

(19) The proposed plan of operation or amendments to the plan of operation are subject
to majority approval by the board, ratified by a majority of the membership having a vote,
with voting rights being apportioned according to the premiums charged in subsection
(7)(d) and are subject to approval by the commissioner.

(20) Upon approval by the commissioner and ratification by the members of the plan
submitted, or upon the promulgation of a plan by the commissioner, each insurer authorized
to write insurance providing the security required by section 3101(1) in this state, as
provided in this section, is bound by and shall formally subscribe to and participate in the
plan approved as a condition of maintaining its authority to transact insurance in this state.

(21) The association is subject to all the reporting, loss reserve, and investment require-
ments of the commissioner to the same extent as would a member of the association.

(22) Premiums charged members by the association shall be recognized in the rate-
making procedures for insurance rates in the same manner that expenses and premium
taxes are recognized.

(23) The commissioner or an authorized representative of the commissioner may visit
the association at any time and examine any and all the association’s affairs.

(24) The association does not have liability for losses occurring before July 1, 1978.

(25) As used in this section:

(a) “Consumer price index” means the percentage of change in the consumer price
index for all urban consumers in the United States city average for all items for the 24
months prior to October 1 of the year prior to the July 1 effective date of the biennial
adjustment under subsection (2)(k) as reported by the United States department of labor,
bureau of labor statistics, and as certified by the commissioner.

(b) “Motor vehicle accident policy” means a policy providing the coverages required
under section 3101(1).

(c) “Ultimate loss” means the actual loss amounts that a member is obligated to pay
and that are paid or payable by the member, and do not include claim expenses. An ultimate
loss is incurred by the association on the date that the loss occurs.

Effective date.
Enacting section 1. This amendatory act takes effect July 1, 2003.

Approved December 25, 2002.
Filed with Secretary of State December 26, 2002.
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[No. 663]

(HB 6447)

AN ACT to amend 1961 PA 236, entitled “An act to revise and consolidate the statutes
relating to the organization and jurisdiction of the courts of this state; the powers and
duties of such courts, and of the judges and other officers thereof; the forms and attributes
of civil claims and actions; the time within which civil actions and proceedings may be
brought in said courts; pleading, evidence, practice and procedure in civil and criminal
actions and proceedings in said courts; to provide remedies and penalties for the violation
of certain provisions of this act; to repeal all acts and parts of acts inconsistent with or
contravening any of the provisions of this act; and to repeal acts and parts of acts,” by
amending sections 8001, 8003, 8005, and 8011 (MCL 600.8001, 600.8003, 600.8005, and
600.8011), as added by 2001 PA 262, and by adding section 2962a.

The People of the State of Michigan enact:

600.2962a Definitions; injunction; damages; civil action; court actions;
actual damages or convictions not prerequisite to action; addi-
tional penalties or remedies; separate causes of action.
Sec. 2962a. (1) As used in this section:

(a) “Telecommunications service” means that term as defined in section 219a of the
Michigan penal code, 1931 PA 328, MCL 750.219a.

(b) “Telecommunications service provider” means that term as defined in section 219a
of the Michigan penal code, 1931 PA 328, MCL 750.219a.

(c) “Telecommunications system” means that term as defined in section 219a of the
Michigan penal code, 1931 PA 328, MCL 750.219a.

(d) “Unauthorized connection” means any physical, electrical, mechanical, acoustical,
or other connection to a telecommunications system, without the specific authority of the
telecommunications service provider. An unauthorized connection does not include any of
the following:

(i) An internal connection made by a person within his or her residence for the purpose
of receiving authorized telecommunications service.

(ii) The physical connection of a cable or other device by a person located within his or
her residence which was initially placed there by the telecommunications service provider.

(iii) The physical connection of a cable or other device by a person located within his
or her residence which the person had reason to believe was an authorized connection.

(e) “Unauthorized receipt of telecommunications service” means the interception or
receipt by any means of a telecommunications service over a telecommunications system
without the specific authorization of the telecommunications service provider.

(f) “Unlawful telecommunications access device” means that term as defined in
section 219a of the Michigan penal code, 1931 PA 328, MCL 750.219a.

(2) A telecommunications service provider may bring an action to enjoin a person from
the unauthorized receipt of any telecommunications service, using an unlawful telecom-
munications access device, or the making of an unauthorized connection, and may seek 1
or more of the following damages:

(a) Actual damages.

(b) Exemplary damages of not more than $1,000.00.
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(c) If the person’s acts were for direct or indirect commercial advantage or financial
gain, exemplary damages of not more than $50,000.00.

(d) Reasonable attorney fees and costs.

(3) A person injured by a violation of sections 219a, 540c, and 540g of the Michigan
penal code, 1931 PA 328, MCL 750.219a, 750.540c, and 750.540g, may bring a civil action in
any court of competent jurisdiction. The court may do any of the following:

(a) Grant preliminary and final injunctions to prevent or restrain the violations.

(b) At any time while an action is pending, order the impounding, on terms as the court
considers reasonable, of any telecommunications access device or unlawful telecommunications
access device that is in the custody or control of the alleged violator and that the court has
reasonable cause to believe was involved in the alleged violation.

(c) Award damages as provided under subdivision (f).

(d) In its discretion, award reasonable attorney fees and costs, including, but not limited
to, costs for investigation, testing, and expert witness fees.

(e) As part of a final judgment or decree finding a violation, order the modification or
destruction of any telecommunications access device or unlawful telecommunications
access device involved in the violation.

(f) Award damages computed as 1 of the following upon the election of the complaining
party at any time before final judgment:

(i) The actual damages suffered by the complaining party as a result of the violation of
this section and any profits of the violator that are attributable to the violation and are
not taken into account in computing the actual damages. In determining the violator’s
profits, the complaining party shall be required to prove only the violator’s gross revenue,
and the violator shall be required to prove any deductible expenses and the elements of
profit attributable to factors other than the violation.

(ii) Damages of between $250.00 to $10,000.00 for each telecommunications access
device or unlawful telecommunications access device involved in the action, with the
amount of the damages to be determined by the court. Where the court finds that the
violation of this section was committed willfully and for commercial advantage or financial
gain, the court may increase the award of damages by an amount of not more than
$50,000.00 for each telecommunications access device or unlawful telecommunications
access device involved in the action.

(4) It is not a necessary prerequisite to bring an action under this section that the
telecommunications service provider or other injured party has suffered actual damages
or that the defendant has been convicted of any violations of the Michigan penal code, 1931
PA 328, MCL 750.1 to 750.568.

(5) An action under this section is in addition to any other penalties or remedies
provided by law.

(6) Each act prohibited by this section is a separate cause of action.

600.8001 Cyber court; creation; court of record; purpose; location;
electronic communications; internet broadcast; staff and support
services; funding.
Sec. 8001. (1) The cyber court is created and is a court of record.

(2) The purpose of the cyber court is to do all of the following:

(a) Establish judicial structures that will help to strengthen and revitalize the economy
of this state.
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(b) Allow business or commercial disputes to be resolved with the expertise, tech-
nology, and efficiency required by the information age economy.

(c) Assist the judiciary in responding to the rapid expansion of information technology
in this state.

(d) Establish a technology-rich system to serve the needs of a judicial system operating
in a global economy.

(e) Maintain the integrity of the judicial system while applying new technologies to
judicial proceedings.

(f) Supplement other state programs designed to make the state attractive to tech-
nology-driven companies.

(g) Permit alternative dispute resolution mechanisms to benefit from the technology
changes.

(h) Establish virtual courtroom facilities, and allow the conducting of court proceedings
electronically and the electronic filing of documents.

(3) The cyber court shall be located in 1 or more counties as determined by the supreme
court. The cyber court shall sit in facilities designed to allow all hearings and proceedings
to be conducted by means of electronic communications, including, but not limited to,
video and audio conferencing and internet conferencing.

(4) The cyber court shall hold session and shall schedule hearings or other proceedings
to accommodate parties or witnesses who are located outside of this state. A cyber court
facility is open to the public to the same extent as a circuit court facility. When
technologically feasible, and at the discretion of the judge, pursuant to the court rules, all
proceedings of the cyber court shall be broadcast on the internet.

(5) The cyber court shall maintain its staff and support services at the seat of govern-
ment.

(6) The cyber court shall be funded from annual appropriations to the supreme court.

600.8003 Assignment of judges; clerk.
Sec. 8003. (1) The supreme court shall assign to the cyber court persons who have been

elected to and served as judges in this state and who have requested to be considered for
that assignment. In making assignments to the cyber court, the supreme court shall
consider a person’s experience in presiding over commercial litigation and his or her
experience and interest in the application of technology to the administration of justice.
The supreme court shall endeavor to reflect the ethnic and racial diversity of the state
population and the statewide judicial bench when making the assignments under this
subsection.

(2) The total number of judges assigned to the cyber court shall reasonably reflect the
caseload of the cyber court.

(3) The duration of a judge’s assignment to the cyber court shall be at least 3 years.
(4) The county clerk of the county in which the cyber court sits shall be the clerk for

the cyber court. The cyber court clerk shall deputize staff designated by the supreme
court to receive all pleadings filed in the cyber court.

(5) The Michigan judicial institute shall provide appropriate training for judges who
are assigned as judges of the cyber court.

600.8005 Jurisdiction; business or commercial disputes; defini-
tions; actions; exclusions.
Sec. 8005. (1) The cyber court has concurrent jurisdiction over business or commercial

disputes in which the amount in controversy exceeds $25,000.00.
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(2) An action that involves a business or commercial dispute may be maintained in the
cyber court although it also involves claims that are not business or commercial disputes.

(3) For purposes of this section:

(a) “Business enterprise” means a sole proprietorship, partnership, limited partner-
ship, joint venture, limited liability company, limited liability partnership, for-profit or
not-for-profit corporation or professional corporation, business trust, real estate investment
trust, or any other entity in which a business may lawfully be conducted in the jurisdiction
in which the business is being conducted. Business enterprise does not include an ecclesiastical
or religious organization.

(b) “Business or commercial dispute” means any of the following actions:

(i) An action in which all of the parties are business enterprises.

(ii) An action in which 1 or more of the parties is a business enterprise and the other
parties are its or their present or former owners, managers, shareholders, members,
directors, officers, agents, employees, suppliers, customers, or competitors, and the claims
arise out of those relationships.

(iii) An action in which 1 of the parties is a nonprofit organization, and the claims arise
out of that party’s organizational structure, governance, or finances.

(iv) An action involving the sale, merger, purchase, combination, dissolution, liquidation,
organizational structure, governance, or finances of a business enterprise.

(4) Business or commercial disputes include, but are not limited to, the following types
of actions:

(a) Those involving information technology, software, or website development, mainte-
nance, or hosting.

(b) Those involving the internal organization of business entities and the rights or
obligations of shareholders, partners, members, owners, officers, directors, or managers.

(c) Those arising out of contractual agreements or other business dealings, including
licensing, trade secret, noncompete, nonsolicitation, and confidentiality agreements.

(d) Those arising out of commercial transactions, including commercial bank transactions.

(e) Those arising out of business or commercial insurance policies.

(f) Those involving commercial real property.

(5) Notwithstanding subsections (3) and (4), business or commercial disputes expressly
exclude the following types of actions:

(a) Personal injury actions involving only physical injuries to 1 or more individuals,
including wrongful death and malpractice actions against any health care provider.

(b) Product liability actions in which any of the claimants are individuals.

(c) Matters within the jurisdiction of the family division of circuit court.

(d) Proceedings under the probate code of 1939, 1939 PA 288, MCL 710.21 to 712A.32.

(e) Proceedings under the estates and protected individuals code, 1998 PA 386, MCL
700.1101 to 700.8102.

(f) Criminal matters.

(g) Condemnation matters.

(h) Appeals from lower courts or any administrative agency.

(i) Proceedings to enforce judgments of any kind.

(j) Landlord-tenant matters involving only residential property.
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600.8011 Transfer to circuit court.
Sec. 8011. (1) A defendant in an action commenced in the cyber court, a plaintiff

against whom a counterclaim is filed in that action, or any party added by motion of the
original parties as a plaintiff, defendant, or third-party defendant, may cause the entire
case to be transferred to the circuit court in a county in which venue is proper by filing a
notice of transfer with the clerk of the cyber court within 28 days after the date on which
the party was served with the pleading that gives it the right to transfer.

(2) Within 14 days after the filing of an answer to a complaint or a motion by a defendant
for summary disposition, whichever is earlier, the judge to whom the case has been
assigned shall make a determination, based solely upon the complaint and answer or the
motion, whether the case is primarily a business or commercial dispute. If the judge
determines that it is not, the court shall notify the plaintiff of that decision, and the
plaintiff has 14 days after service of the court’s notification to transfer the case to the
circuit court in a county in which venue is proper. If the plaintiff does not transfer the case
to the circuit court, the judge of the cyber court shall do so. Subject to subsection (3), if
the judge determines that it is primarily a business or commercial dispute, the case shall
proceed in cyber court.

(3) If, at the time of or after the filing of the defendant’s answer or motion for summary
disposition, parties or claims are added or deleted, the judge to whom the case is assigned,
not later than 14 days after the answer or motion is filed, shall again make a deter-
mination, based solely upon the pleadings as they then exist, whether the case is then
primarily a business or commercial dispute. If the judge determines that it is not, the
court shall notify the plaintiff of that decision, and the plaintiff has 14 days after service
of the court’s notification to transfer the case to the circuit court in a county in which
venue is proper. If the plaintiff does not transfer the case to the circuit court, the judge of
the cyber court shall do so. If the judge determines that it is primarily a business or
commercial dispute, the case shall proceed in cyber court. However, if parties or claims
are later added or deleted, the procedures in this subsection apply again.

(4) Any determination by a judge of the cyber court made under subsections (2) and (3)
is final and may not be reviewed or altered by the circuit court to which a case is transferred.

(5) If a defendant in an action commenced in cyber court, a plaintiff against whom a
counterclaim is filed in such an action, or any party added by motion of the original parties
as a plaintiff, defendant, or third-party defendant transfers the action to the circuit court
as provided in subsection (1), or the judge determines under subsection (2) or (3) that the
case is not primarily a business or commercial dispute and the case is transferred to the
circuit court, the clerk of the cyber court shall forward to the circuit court, as a filing fee,
a portion of the filing fee paid at the commencement of the action in the cyber court that
is equal to the filing fee otherwise required in the circuit court. 

This act is ordered to take immediate effect.
Approved December 25, 2002.
Filed with Secretary of State December 26, 2002.

[No. 664]

(SB 1213)

AN ACT to amend 1956 PA 218, entitled “An act to revise, consolidate, and classify
the laws relating to the insurance and surety business; to regulate the incorporation or
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formation of domestic insurance and surety companies and associations and the admission
of foreign and alien companies and associations; to provide their rights, powers, and
immunities and to prescribe the conditions on which companies and associations organized,
existing, or authorized under this act may exercise their powers; to provide the rights,
powers, and immunities and to prescribe the conditions on which other persons, firms,
corporations, associations, risk retention groups, and purchasing groups engaged in an
insurance or surety business may exercise their powers; to provide for the imposition of a
privilege fee on domestic insurance companies and associations and the state accident
fund; to provide for the imposition of a tax on the business of foreign and alien companies
and associations; to provide for the imposition of a tax on risk retention groups and
purchasing groups; to provide for the imposition of a tax on the business of surplus line
agents; to provide for the imposition of regulatory fees on certain insurers; to provide for
assessment fees on certain health maintenance organizations; to modify tort liability
arising out of certain accidents; to provide for limited actions with respect to that modified
tort liability and to prescribe certain procedures for maintaining those actions; to require
security for losses arising out of certain accidents; to provide for the continued availability
and affordability of automobile insurance and homeowners insurance in this state and to
facilitate the purchase of that insurance by all residents of this state at fair and reasonable
rates; to provide for certain reporting with respect to insurance and with respect to
certain claims against uninsured or self-insured persons; to prescribe duties for certain
state departments and officers with respect to that reporting; to provide for certain
assessments; to establish and continue certain state insurance funds; to modify and clarify
the status, rights, powers, duties, and operations of the nonprofit malpractice insurance
fund; to provide for the departmental supervision and regulation of the insurance and
surety business within this state; to provide for regulation over worker’s compensation
self-insurers; to provide for the conservation, rehabilitation, or liquidation of unsound or
insolvent insurers; to provide for the protection of policyholders, claimants, and creditors
of unsound or insolvent insurers; to provide for associations of insurers to protect
policyholders and claimants in the event of insurer insolvencies; to prescribe educational
requirements for insurance agents and solicitors; to provide for the regulation of multiple
employer welfare arrangements; to create an automobile theft prevention authority to
reduce the number of automobile thefts in this state; to prescribe the powers and duties
of the automobile theft prevention authority; to provide certain powers and duties upon
certain officials, departments, and authorities of this state; to provide for an appropriation;
to repeal acts and parts of acts; and to provide penalties for the violation of this act,” by
amending sections 456, 2236, 2401, and 2601 (MCL 500.456, 500.2236, 500.2401, and
500.2601), section 456 as amended by 2002 PA 26, section 2236 as amended by 1993 PA
200, and section 2401 as amended by 1982 PA 8.

The People of the State of Michigan enact:

500.456 Legal process served on resident agent effective as per-
sonal service on company, association, or group; stipulation; filing
copy of appointment; fee; duration of appointment; service of
process.
Sec. 456. (1) Every insurance company, association, risk retention group, or purchasing

group not organized under the statutes of this state shall file with the commissioner, as a
condition precedent to doing business in this state, the name and address of a resident
agent upon which any local process affecting the company, association, or group may be
served. Service upon the resident agent designated under this section is service on the
company, association, or group. This designation shall remain in force as long as any liability
remains within this state.
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(2) As a condition of doing business in this state, an unauthorized insurer who does not
have a resident agent shall file with the commissioner an irrevocable written stipulation
agreeing that any legal process affecting the company, association, or group that is served
upon the commissioner or his or her designee has the same effect as if personally served
upon the company, association, or group. A copy of the appointment shall be filed with the
commissioner. Service upon the commissioner is service upon the company, association, or
group and the fee for service is $10.00 payable at time of service. This appointment
remains in force as long as any liability remains within this state.

(3) Every insurance company not organized under the statutes of this state that
provides a surety bond required or permitted under the laws of the United States shall
irrevocably appoint the commissioner or his or her designee as the company’s agent to
receive service of process in any action in United States district court on the surety bond.
Service upon the commissioner is service upon the company, and the commissioner may
establish a reasonable fee, payable at the time of service, for the acceptance of service.
Upon receipt of service of process, the commissioner or his or her designee shall forward
the service of process to the resident agent designated under subsection (1). Service of
process on the commissioner under this subsection only applies for a bond provided within
this state and is in addition to and not in place of any other method of service authorized
by law or court rule.

500.2236 Forms generally; filing; approval; type size; effect of
membership in or subscription to rating organization; substitute form;
readability score and other requirements; approval of changes or
additions; notice of disapproval or withdrawal of approval; hearing;
separate violation; penalty; applicability of filing requirements;
“exempt commercial policyholder” defined; court review of order.
Sec. 2236. (1) A basic insurance policy form or annuity contract form shall not be issued

or delivered to any person in this state, and an insurance or annuity application form if a
written application is required and is to be made a part of the policy or contract, a printed
rider or indorsement form or form of renewal certificate, and a group certificate in
connection with the policy or contract, shall not be issued or delivered to a person in this
state, until a copy of the form is filed with the insurance bureau and approved by the
commissioner as conforming with the requirements of this act and not inconsistent with
the law. Failure of the commissioner to act within 30 days after submittal constitutes
approval. All such forms, except policies of disability insurance as defined in section 3400,
shall be plainly printed with type size not less than 8-point unless the commissioner
determines that portions of such a form printed with type less than 8-point is not deceptive
or misleading.

(2) An insurer may satisfy its obligations to make form filings by becoming a member
of, or a subscriber to, a rating organization, licensed under section 2436 or 2630, which
makes such filings and by filing with the commissioner a copy of its authorization of the
rating organization to make the filings on its behalf. Every member of or subscriber to a
rating organization shall adhere to the form filings made on its behalf by the organization
except that an insurer may file with the commissioner a substitute form, and thereafter if
a subsequent form filing by the rating organization affects the use of the substitute form,
the insurer shall review its use and notify the commissioner whether to withdraw its
substitute form.

(3) Beginning January 1, 1992, the commissioner shall not approve a form filed
pursuant to this section providing for or relating to an insurance policy or an annuity contract
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for personal, family, or household purposes if the form fails to obtain the readability score
or meet the other requirements of this subsection, as applicable:

(a) The readability score for a form for which approval is required by this section shall
not be less than 45, as determined by the method provided in subdivisions (b) and (c).

(b) The readability score for a form shall be determined as follows:
(i) For a form containing not more than 10,000 words, the entire form shall be analyzed.

For a form containing more than 10,000 words, not less than two 200-word samples per
page shall be analyzed instead of the entire form. The samples shall be separated by at
least 20 printed lines.

(ii) Count the number of words and sentences in the form or samples and divide the
total number of words by the total number of sentences. Multiply this quotient by a factor
of 1.015.

(iii) Count the total number of syllables in the form or samples and divide the total
number of syllables by the total number of words. Multiply this quotient by a factor of 84.6.
As used in this subparagraph, “syllable” means a unit of spoken language consisting of 1 or
more letters of a word as indicated by an accepted dictionary. If the dictionary shows 2 or
more equally acceptable pronunciations of a word, the pronunciation containing fewer
syllables may be used.

(iv) Add the figures obtained in subparagraphs (ii) and (iii) and subtract this sum from
206.835. The figure obtained equals the readability score for the form.

(c) For the purposes of subdivision (b)(ii) and (iii), the following procedures shall be used:
(i) A contraction, hyphenated word, or numbers and letters when separated by spaces

shall be counted as 1 word.
(ii) A unit of words ending with a period, semicolon, or colon, but excluding headings

and captions, shall be counted as 1 sentence.
(d) In determining the readability score, the method provided in subdivisions (b) and (c):
(i) Shall be applied to an insurance policy form or an annuity contract, together with a

rider or indorsement form usually associated with such an insurance policy form or annuity
contract.

(ii) Shall not be applied to words or phrases that are defined in an insurance policy
form, an annuity contract, or riders, indorsements, or group certificates pursuant to an
insurance policy form or annuity contract.

(iii) Shall not be applied to language specifically agreed upon through collective bargaining
or required by a collective bargaining agreement.

(iv) Shall not be applied to language that is prescribed by state or federal statute or
by rules or regulations promulgated pursuant to a state or federal statute.

(e) Each form for which approval is required by this section shall contain both of the
following:

(i) Topical captions.
(ii) An identification of exclusions.
(f) Each insurance policy and annuity contract that has more than 3,000 words printed

on not more than 3 pages of text or that has more than 3 pages of text regardless of the
number of words shall contain a table of contents. This subdivision does not apply to indorse-
ments.

(g) Each rider or indorsement form that changes coverage shall do all of the following:
(i) Contain a properly descriptive title.
(ii) Reproduce either the entire paragraph or the provision as changed.
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