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RATIONALE 
The Federal Privacy Act reportedly requires public records 
to be accurate, relevant, complete, and timely with respect 
to references to individuals, and provides a method for 
amending such records if errors are discovered. Since the 
Act applies only to Federal records, however, some people 
claim that there is no law requiring accuracy of State public 
records and no form of redress for those who could be 
damaged by inaccuracies in such records. These people 
contend that common sense and good public policy suggest 
that public records should be accessible and accurate. 

CONTENT 
The bill would create the "Privacy Act" to provide 
procedures for maintaining, amending, and providing 
access to records maintained by "public bodies". 
("Public bodies" would have the same meaning as under 
the Freedom of Information Act.) The bill would do all 
of the following: 

* Specify procedures by which an individual could 
request access and amendments to records pertaining 
to him or her that were maintained by a public body. 

* Prohibit the disclosure of records unless certain 
conditions were met. 

* Specify the responsibilities of public bodies under the 
proposed Act. 

* Allow a public body to charge a fee for providing a 
copy of a record it maintained. 

* Authorize an individual to bring a civil action against 
a public body concerning a dispute pertaining to the 
bill. 

* Specify penalties for violations of the bill. 
* Make other provisions relative to persons acting on 

beha l f of other i n d i v i d u a l s or publ ic bodies; 
confidentiality; reporting requirements; conflicting 
disclosure criteria; and disclosure of an individual's 
Social Security number. 

Record Requests 

Access. A person who wanted to inspect, copy, or receive 
a copy of a record pertaining to him or her could make a 
written request to the public body that maintained the 
record. The public body, after receiving a request that was 
sufficient to enable it to locate the record, would have to 
allow the requesting party to inspect, copy, or receive a 
copy of the record or a portion of it. The public body would 
have to respond within five days. A response would have 
f ° be in the form of a written notice and could grant the 
request, deny the request, or grant it in part and deny it 
in part. Under unusual circumstances, the public body 
could issue a written notice to extend the response period 
for up to 10 business days. Such a notice would have to 
specify the reasons for the extension and the date by which 

a response would be made. There could not be more than 
one extension for each request. A failure to respond would 
be considered a denial by the public body. 

A notice that denied a request would have to be signed 
by the person responsible for processing requests under 
the bi l l . A denial notice would be considered a f inal 
determination by the public body and would have to 
contain all of the following that were appl icable: 

• If exemption f rom disclosure were the reason for denying 
the reques t , an e x p l a n a t i o n of the basis fo r t h a t 
determination. 

• If the record did not exist under the name that was given 
by the requester or another name "reasonably known" 
to the public body, a certificate that the record did not 
exist. 

• A general description of the record, or the portion of the 
record, that was denied or separated, if the description 
would reveal the contents of the exempt information and 
defeat the purpose of an exemption. 

• A full explanation of the requester's right to seek judicial 
review. 

If a written request to inspect records were received, the 
public body would have to furnish the requester with a 
reasonable oppor tun i ty fo r inspect ion. "Reasonab le 
f a c i l i t i e s " w o u l d have to be fu rn i shed f o r m a k i n g 
memoranda or copies during usual business hours. A public 
body could make rules necessary to protect the individual's 
records and to "p reven t excessive or unreasonable 
interference" with the public body's function. During such 
an i nspec t i on of r e c o r d s , an i n d i v i d u a l cou ld be 
accompanied by a person of his or her own choosing. The 
person seeking review wou ld be responsible for the 
behavior of the accompanying person. 

If a public body received a request for disclosure of a 
record t h a t w a s e x e m p t f r o m d isc losure under the 
proposed Act as well as material not exempt, the public 
body would have to separate the exempt material and 
make the nonexempt material avai lable for inspection and 
copying. 

Amendment. Under the bi l l , an individual could request 
that a record pertaining to him or her be amended. After 
receiving such a request, the public body, within 10 
business days, would have to acknowledge the request, 
in wr i t ing, and do one of the fol lowing: 

• Correct or delete any portion of the record that the 
requester believed was inaccurate, irrelevant, untimely, 
or incomplete. 

• Refuse to amend the record as requested and inform 
the requester of the reasons for refusal and of the 
requester's right to seek judicial review. 
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• Under unusual c i rcumstances, extend the response 
period in the same manner al lowed for a request for 
access to records. 

If the individual requested a review of a refusal to amend 
a record, the public body, within 30 days, would have to 
complete the review of its decision and inform the requester 
of that decision. Under unusual circumstances, a public 
body could extend the period for response to a request to 
review for up to 15 business days. If the public body still 
refused the request, the individual could issue and the 
public body would have to accept a concise written 
statement of disagreement with the content of the record. 
The public body would have to file the statement with the 
record or in a fi l ing system that was keyed to the system 
in which the record was maintained. If the record were 
subject to disclosure to another person, the public body 
w o u l d have to inc lude a copy of the s ta temen t of 
disagreement, and could include a written statement of its 
reasons for refusing the amendment request. 

A public body's decision to refuse to amend a record would 
be considered a f inal determination and the public body 
would have to notify the requester of the bill's provisions 
for judicial review. 

Disclosure 

A public body would be prohibited f rom disclosing any 
record or portion of a record, unless disclosure met one of 
the fol lowing requirements: 

• It was made pursuant to a written request of the 
individual to whom the record pertained, or his or her 
authorization to disclose. 

• It was made to personnel of the public body who 
maintained the record and had a need for the record to 
perform their official duties. 

• It was made for a routine use to a public body under 
the A t to rney Genera l ' s con t ro l f o r a c r im ina l l a w 
enforcement activity. 

• It was required under the Freedom of Information Act. 
• It was made as a result of compelling circumstances that 

could affect the health or safety of an individual. (Upon 
disclosure, the individual whose record was disclosed 
would have to be notified by first class mail.) 

• It was made pursuant to a written request from either 
house of the Legislature, an elected member of the 
Legislature, or a committee or subcommittee of the 
Legislature. 

• It was made under a court order. 

A person w h o w a s respons ib le fo r a pub l i c body 's 
maintenance of records could exempt certain records from 
disclosure, but the exemption would not relieve the public 
body of the bill's notice requirements. Such an exemption 
would cover records of a public body that performed law 
enforcement activities, if disclosure of those records would 
interfere with law enforcement proceedings, reveal the 
identity of a confidential source who furnished information 
to the public body, or endanger the life or safety of law 
e n f o r c e m e n t personne l or the i r re la t i ves . A l l of the 
fol lowing also would be eligible for such an exemption: 

• Records m a i n t a i n e d in connec t ion w i t h p r o v i d i n g 
protective services to the Governor, the President of the 
United States, and other individuals pursuant to Federal 
law (18 U.S.C. 3056). 

• Records m a i n t a i n e d fo r d e t e r m i n i n g su i tab i l i t y , 
eligibility, or qualifications for State civilian employment, 
National Guard, State contracts, or access to classified 
information, if disclosure would reveal the identity of a 
confidential source. ' 
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• Records that would deny any right, privilege, or benefit 
that an individual was entitled to or eligible for by State 
or Federal law, if disclosure would reveal the identity of 
a confidential source. 

Responsibilities of Public Bodies 

A public body would be required to keep an accurate 
accounting of information relevant to any disclosure of a 
record that was made, except for disclosures made 
pursuant to a written request of, or authorization made 
by, the individual to whom the record pertained or pursuant 
to the Freedom of Information Act. The public body would 
have to retain the accounting for five years or the life of 
the record, whichever was longer. The accounting would 
have to be made available to the individuals named in the 
record upon written request within five business days. 

For public body that is a city, township, county, vi l lage, or 
State department, or is under the control of such an entity, 
the chief administrative officer of the entity, or an individual 
designated in writ ing by that officer, would be responsible 
for fulfi l l ing all the bill's requirements. In a county that did 
not have an executive form of government, the chairperson 
of the county board of commissioners would be considered 
the chief administrative officer. 

A public body that maintained records of or about an 
individual would have to do all of the fol lowing: 

• Ma in ta in only in fo rmat ion tha t was " re levan t and 
necessary" to accomplish the public body's principal 
statutory function; and collect information, to the extent 
practicable, directly from the individual who was the 
subject of the record, if the information adversely could 
affect his or her rights, privileges, or benefits under State 
or Federal programs. 

• Notify an individual who was asked to supply information 
to the body of the body's specific legal authority to solicit 
the information; whether disclosure of such requested 
information was mandatory or voluntary; the principal 
purpose for which the information would be used; and 
the effects of not providing the requested information. 

• Provide public notice, at least annually, by publishing in 
the Michiqgn Register a notice of the existence and 
character of records maintained. (The notice would have 
to be published at least 30 days before requesting that 
the Legislature pass a concurrent resolution approving a 
new or revised use of existing records maintained on 
individuals.) 

• Mail a notice to an individual when any record pertaining 
to that individual was disclosed to any other person or 
public body by compulsory legal process. 

• Establish rules of conduct for the design, development, 
operation, and maintenance of records; and establish 
administrative, technical, and physical safeguards to 
insure the security and confidentiality of records. 

A public body could not maintain a record that described 
how an individual exercised a right granted in the First 
Amendment of the United State Constitution or Sections 3, 
4, and 5 of Article I of the Michigan State Constitution 
(freedom of speech, press, and religion; and the right to 
assembly and to petition the government for grievances), 
unless it was authorized to do so by that individual. 

In order to comply with the bi l l , each public body that 
maintained records on individuals and is subject to the 
Administrative Procedures Act would have to promulgate 
rules to establish all of the fol lowing: 
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• Procedures for an individual to request notification of a 
record pertaining to the individual that was maintained 
by the body. 

• Procedures for the disclosure of records pertaining to an 
individual upon his or her request. 

• Requirements for confirming the identity of a requesting 
individual before acknowledging the existence of or 
disclosing a record to him or her. 

• Procedures for rev iewing a request concerning the 
amendment of a record, for making a determination on 
the request and notifying the requester, for an appeal 
of an initial adverse determination and notification of 
the requester, and for addit ion measures "as may be 
necessary for each individual to be fully able to exercise 
his or her rights" under the bi l l . 

A public body could arrange the records it maintained on 
individuals into systems of records. (A "system of records" 
would mean "a group or collection of records, under the 
control of a public body, f rom which information may be 
retrieved by the name of an individual or by some 
identifying number, symbol, or other identifying particular 
of or assigned to an individual".) 

Fees 

Under the bi l l , a public body could charge a fee for 
providing a copy of a record. Fees would be limited to the 
cost of labor incurred in duplicating and mailing records, 
the actual mail ing costs, and the actual incremental cost 
of duplication. Costs would have to be determined at a 
rate not to exceed the hourly wage of the public body's 
lowest pa id , full-time clerical employee. Fees could not be 
charged for the cost of search, examination, and review 
and separation of records, unless those costs would be 
unreasonably high and were identified specifically by the 
body. A public body also could charge the actual, fair , 
and equitable costs incurred by the body, to an individual 
who exercised his or her rights under the bi l l . 

Civil Actions 

The bill specifies that an individual could bring an action 
in Circuit Court if a public body did any of the fol lowing: 

• Failed or refused to comply with an individual's request 
for access to records. 

• Made a f inal determination to deny all or part of an 
individual's request for access to records. 

• Made a f inal determination not to amend an individual's 
record according to a request to do so; or fai led to make 
a review of the request. 

• Failed to maintain a record concerning an individual 
" w i t h the a c c u r a c y , r e l e v a n c e , t i m e l i n e s s , a n d 
completeness necessary to assure fairness and due 
p rocess in a n y d e t e r m i n a t i o n r e l a t i n g to t h e 
q u a l i f i c a t i o n s , c h a r a c t e r , r i g h t s , p r i v i l e g e s , or 
opportunities of, or benefits to an individual" on the basis 
of the r e c o r d s , a n d because of t h a t f a i l u r e , a 
determinat ion was made that was adverse to the 
individual. 

• Failed to comply with the proposed Act or a rule 
promulgated under it, and the failure adversely affected 
an individual. 

• Required an individual to disclose information that was 
irrelevant to the principal statutory function of the public 
body or could not be disclosed under the proposed Act. 

If it were determined that a public body fai led or refused 
to comply with a request for access to records and that 
disclosure should have been granted, the Court would have 
to order the body to disclose the records to the individual. 
Also, the public body could be liable to the individual for 
actual damages and exemplary damages of $1,000. In 

such an action, the records could be examined in private 
to determine whether they should be withheld pursuant to 
the administrator's discretion to exempt records. 

If it were determined that a public body denied an 
individual's request for access to records and that those 
records were not exempt from disclosure, the Court would 
have to order the body to disclose the records or that" 
portion which was not exempt. The denied records could 
be examined in private in order to determine whether they 
shou ld be w i t h h e l d pu rsuan t to the a d m i n i s t r a t o r ' s 
discretion to exempt records. 

If a public body denied a request to amend records and 
it could not prove "by clear and convincing evidence" that 
the request was contrary to the evidence, the Court would 
have to order the body to amend the record in accordance 
with the request, or in a manner that the Court directed. 
In any other action permitted by the bill in which it was 
determined that the body acted in the manner charged, 
the fol lowing would have to occur: 

• If an individual's records were involved, the Court would 
have to order the public body to amend the records to 
e n s u r e a c c u r a c y , r e l e v a n c e , t i m e l i n e s s , a n d 
completeness and provide a copy of the amended 
records to persons or public bodies to which disclosure m 
previously had been made, as 

• If a public body made an adverse determination because oo 
of faulty records; denied a right, benefit, or privilege £j 
provided by law; or required disclosure contrary to the £-> 
bi l l , the Court would have to order the body to review • 
its determination or cease such denial or requirement. O» 

• The public body would be liable to the individual in the g 
amount of actual damages or $1,000, whichever was w 

greater. ^ 

In an action before the Circuit Court under the bil l , the m 
matter would have to be determined anew, with the burden ° 
of proof being upon the public body. The public body would 
have the right to appeal , but if it did not prevail , the public 
body would be responsible for any fees, costs, and 
disbursements. An action to enforce any liability created 
under the bill could be commenced within two years f rom 
the date on which a cause of action arose. If the public 
b o d y m a t e r i a l l y a n d w i l l f u l l y m i s r e p r e s e n t e d any 
information required to be disclosed, however, an action 
could be commenced within two years after the individual 
discovered the misrepresentation. 

In an action under the bill in which the individual prevai led, 
reasonable attorney's fees, costs, and disbursements 
would have to be awarded . If the individual prevailed in 
part , an appropriate portion of such fees and costs would 
have to be awarded . If it were determined that the public 
body acted in a capr ic ious, a rb i t ra ry , or in tent ional 
manner, the body would be liable to the individual for 
exemplary damages of $1,000, in addition to any other 
actual or compensatory damages. 

Penalties 

It would be a misdemeanor for an officer or employee of 
a public body willfully to disclose information protected 
f rom disclosure by the bil l ; for an officer or employee 
willfully to maintain a record not authorized by the bill or 
fai l to meet notice requirements; or for a person knowingly 
or willfully to request or obtain a record concerning an 
individual under false pretenses. A misdemeanor would 
be punishable by a fine of between $500 and $5,000. 
Guilty parties would be held personally liable for the 
payment of all fines imposed under the bil l . 
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Other Provisions 

Persons Acting on Behalf of Others. The bill would al low 
the parent or legal guardian of any minor or the legal 
guardian of a person declared incompetent to act on 
behalf of that minor or person. 

A public body could provide for the maintenance of records 
by a contractor, person, or organization that acted on 
behalf of the public body. The public body, however, would 
have to assure that the requirements of the bill were met. 
Persons or emp loyees of a con t r ac to r , p e r s o n , or 
organization acting at the direction of the public body 
would be considered employees of the public body for 
purposes of the bi l l . 

Confidentiality. The bill would prohibit a public body from 
selling, renting, or otherwise disclosing an individual's 
name and address unless specifically authorized by law. 

Reporting Reguirements. The Governor would be required 
to submit both of the fol lowing to the Legisloture by January 
10 of each year: 

• A c o n s o l i d a t e d r e p o r t s h o w i n g the n u m b e r o f 
enforcement actions under the bill and the status of those 
actions. 

• A consolidated report showing the number of categories 
of records and the number and name of categories of 
records exempted from disclosure under the bil l . 

Conflicting Disclosure Criterio. The bill specifies that a 
public body could not "rely on a disclosure restriction 
contained in an agreement with a state or federal agency, 
bureau, or other organization, or any other state public 
b o d y " to w i thho ld records that otherwise wou ld be 
available under the bil l . The bill also specifies that, if a 
record were both disclosable and exempt f rom disclosure 
under the bi l l , the public body would have to disclose the 
record unless there existed compelling reasons not to do 
so. 

Social Security Number. A public body could not deny an 
individual a right, privilege, or benefit due to his or her 
refusal to disclose his or her Social Security account 
number, unless disclosure was required by Federal statute. 
A public body could not require an individual to disclose 
his or her Social Security number unless disclosure were 
required by Federal statute. A public body that requested 
disclosure of a Social Security number would have to inform 
the individual of all of the fol lowing: 

• Whether disclosure was required by Federal statute. 
• Whether disclosure was considered by the public body 

to be mandatory or voluntary. 
• The State law under whose authority the number was 

requested. 
• The purpose for which the number would be used. 
• The effect on the individual of refusing to disclose his or 

her Social Security number. 

FISCAL IMPACT 
State and local government costs would be increased by 
an indeterminate amount. Revenue, through fees, would 
also be increased by an indeterminate amount. At present, 
no clear fiscal estimate can be provided, because the 
demand for information or court actions that would result 
f rom passage of the bill cannot be anticipated. 

ARGUMENTS 
Supporting Argument , 
Given the large volume of public records in today's society, 
and the reliance upon computer /letworks for the storage 

/ 

and transmission of such records, it is essential that some 
type of oversight be provided to ensure the validity of public 
records. Without such a system, the danger exists that 
individuals could be identif ied incorrectly or unfairly with 
some status or activity. Reportedly, for instance, a Saginaw 
man was erroneously arrested on four different occasions 
for the same c r ime, because the record mistakenly 
identifying him as a wanted suspect in a murder case had 
not been p r o p e r l y e x p u n g e d f r o m a c o m p u t e r . The 
p r o p o s e d A c t , w h i c h is b a s e d on the F reedom o f 
Information Act and the Federal Privacy Act, would seek 
to avoid such situations by providing for access to records 
and a method for correcting inaccuracies in them. The bill 
would require that public records be accurate, relevant, 
complete, and timely with respect to information pertaining 
to individuals. It also would provide for a system of redress 
for individuals who could be injured by public record 
inaccuracies. 

Legislative Analyst: P. Affholter 
Fiscal Analyst: G. Cutler 

This analysis was prepared by nonpartisan Senate staff for use by 
the Senate in its deliberations and does not constitute an official 
statement of legislative intent. 
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SUMMARY OF SENATE BILL 863 
(Substitute S-l): 
The bill would create the "Privacy Act" to provide 
procedures for maintaining, amending, and providing 
access to records maintained by "public bodies". 
("Public bodies" would have the same meaning as under 
the Freedom of Information Act.) The bill would do all 
of the following: 

• Specify procedures by which an individual could 
request access and amendments to records pertaining 
to him or her that were maintained by a public body. 

• Allow the disclosure of records only when certain 
conditions were met. 

• Specify the responsibilities of public bodies under the 
proposed Act. 

• Allow a public body to charge a fee for providing a 
copy of a record it maintained. 

• Authorize an individual to bring a civil action against 
a public body concerning a dispute pertaining to the 
bill. 

• Specify penalties for violations of the bill. 
• Make other provisions relative to persons acting on 

beha l f of other i n d i v i d u a l s or publ ic bodies; 
confidentiality; reporting requirements; and conflicting 
disclosure criteria. 

Record Requests 

Access. A person who wanted to inspect, copy, or receive 
a copy of a record pertaining to him or her could make a 
written request to the public body that maintained the 
record. The public body, after receiving a request that was 
sufficient to enable it to locate the record, would have to 
allow the requesting party to inspect, copy, or receive a 
copy of the record or a portion of it. The public body would 
have to respond within five days. A response would have 
to be in the form of a written notice and could grant the 
request, deny the request, or grant it in part and deny it 
in part. Under unusual circumstances, the public body 
could issue a written notice to extend the response period 
for up to 10 business days. Suchv a notice would have to 
specify the reasons for the extension and the date by which 
a response would be made. There could not be more than 
one extension for each request. A fai lure to respond would 
be considered a denial by the public body. 

A notice that denied a request would have to be signed 
by the person responsible for processing requests under 
the bi l l . A denial notice would be considered a final 
determination by the public body and would have to 
contain all of the fol lowing that were applicable: 

• If exemption from disclosure were the reason for denying 
the reques t , an e x p l a n a t i o n of the basis fo r t h a t 
determination. 

• If the record did not exist under the name that was given 
by the requester or another name "reasonably known" 
to the public body, a certificate that the record did not 
exist. 

• A general description of the record, or the portion of the 
record , that was denied or sepa ra ted , unless the 
description would reveal the contents of the exempt 
information and defeat the purpose of an exemption. 

• A full explanation of the requester's right to seek judicial 
review. 

If a written request to inspect records were received, the 
public body would have to furnish the requester with a 
reasonable oppor tun i ty for inspect ion. "Reasonab le 
f a c i l i t i e s " w o u l d have to be fu rn i shed f o r mak ing 
memoranda or copies during usual business hours. A public 
body could make rules necessary to protect the individual's 
records and to "p reven t excessive or unreasonable 
interference" with the public body's function. During such 
an i nspec t i on of r e c o r d s , an i n d i v i d u a l cou ld be 
accompanied by a person of his or her own choosing. The 
person seeking review wou ld be responsible for the 
behavior of the accompanying person. 

If a public body received a request for disclosure of a 
record tha t w a s e x e m p t f r o m disc losure under the 
proposed Act as well as material not exempt, the public 
body would have to separate the exempt material and 
make the nonexempt material available for inspection and 
copying. 

Amendment. Under the bi l l , an individual could request 
that a record pertaining to him or her be amended. After 
receiving such a request, the public body, within 10 
business days, would have to acknowledge the request, 
in wr i t ing, and do one of the fol lowing: 

• Correct or delete any portion of the record that the 
requester believed was inaccurate, irrelevant, untimely, 
or incomplete. 

• Refuse to amend the record as requested and inform 
the requester of the reasons for refusal and of the 
requester's right to seek judicial review. 

• Under unusual c i rcumstances, extend the response 
period in the same manner al lowed for a request for 
access to records. 
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If the individual requested a review of a refusal to amend 
a record, the public body, within 30 days, would have to 
complete the review of its decision and inform the requester 
of that decision. Under unusual circumstances, a public 
body could extend the period for response to a request to 
review for up to 15 business days. If the public body still 
refused the request, the individual could issue and the 
public body would have to accept a concise written 
statement of disagreement with the content of the record. 
The public body would have to file the statement with the 
record or in a fi l ing system that was keyed to the system 
in which the record was maintained. If the record were 
subject to disclosure to another person, the public body 
w o u l d have to inc lude a copy of the s ta temen t of 
disagreement, and could include a written statement of its 
reasons for refusing the amendment request. 

A public body's decision to refuse to amend a record would 
be considered a f inal determination and the public body 
would have to notify the requester of the bill's provisions 
for judicial review. 

Disclosure 

A public body could disclose record or portion of a record 
o n l y w h e n d i s c l o s u r e m e t one o f t h e f o l l o w i n g 
requirements: 

• It was made pursuant to a written request of the 
individual to whom the record pertained, or his or her 
authorization to disclose. 

• It was made to personnel of the public body who 
maintained the record and had a need for the record to 
perform their official duties. 

• It was made for a routine use to a public body under 
the A t to rney Genera l ' s con t ro l f o r a c r im ina l l a w 
enforcement activity, and the Attorney General made a 
written request for disclosure. 

• It was required under the Freedom of Information Act. 
• It was made as a result of compelling circumstances that 

could affect the health or safety of an individual. (Upon 
disclosure, the individual whose record was disclosed 
would have to be notified by first class mail.) 

• It was made pursuant to a written request f rom either 
house of the Legislature, an elected member of the 
Legislature, or a committee or subcommittee of the 
Legislature. 

• It was made under a court order. 

A person w h o w a s respons ib le fo r a pub l i c body 's 
maintenance of records could exempt certain records f rom 
disclosure, but the exemption would not relieve the public 
body of the bill's notice requirements. Such an exemption 
would cover records of a public body that performed law 
enforcement activities, if disclosure of those records would 
interfere with law enforcement proceedings, reveal the 
identity of a confidential source who furnished information 
to the public body, or endanger the life or safety of law 
e n f o r c e m e n t personne l or the i r re la t i ves . A l l o f the 
fol lowing also would be eligible for such an exemption: 

• Records m a i n t a i n e d in connec t ion w i t h p r o v i d i n g 
protective services to the Governor, the President of the 
United States, and other individuals pursuant to Federal 
law (18 U.S.C. 3056). 

• Records m a i n t a i n e d f o r d e t e r m i n i n g su i t ab i l i t y , 
eligibility, or qualifications for State civilian employment, 
National Guard, State contracts, or access to classified 
information, if disclosure would reveal the identity of a 
confidential source. 

• Records that would deny any r/ght, privilege, or benefit 
that an individual was entitled/to or eligible for by State 
or Federal law, if disclosure would reveal the identity of 
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a c o n f i d e n t i a l source . (A pub l i c body cou ld not 
encourage a source who furnished information to request 
confidentiality, however.) 

Responsibilities of Public Bodies 

A public body would be required to keep an accurate 
accounting of information relevant to any disclosure of a 
record that was made, except for disclosures made 
pursuant to a written request of, or authorization made 
by, the individual to whom the record pertained or pursuant 
to the Freedom of Information Act. The public body would 
have to retain the accounting for five years. The accounting 
would have to be made available to the individuals named 
in the record upon written request within five business days. 

For a city, township, county, vi l lage, or State department, 
or a public body under the control of such an entity, the 
chief administrative officer of the entity, or an individual 
designated in writ ing by that officer, would be responsible 
for fulfi l l ing all the bill's requirements. In a county that did 
not have an executive form of government, the chairperson 
of the county board of commissioners would be considered 
the chief administrative officer. 

A public body that maintained records of or about an 
individual would have to do all of the fol lowing: 

• Ma in ta in only in fo rmat ion that was " re levan t and 
necessary" to accomplish the public body's principal 
statutory function; and collect information, to the extent 
practicable, directly from the individual who was the 
subject of the record, if the information adversely could 
affect his or her rights, privileges, or benefits under State 
or Federal programs.' 

• Notify an individual who was asked to supply information 
to the body of the body's specific legal authority to solicit 
the information; whether disclosure of such requested 
information was mandatory or voluntary; the principal 
purpose for which the information would be used; and 
the effects of not providing the requested information. 

• Provide public notice, at least annually, by publishing in 
the Michiggn Register a notice of the existence and 
character of records maintained. (The notice would have 
to be published at least 30 days before requesting that 
the Legislature pass a concurrent resolution approving a 
new or revised use of existing records maintained on 
individuals.) 

• Establish rules of conduct for the design, development, 
operation, and maintenance of records; and establish 
administrative, technical, and physical safeguards to 
insure the security and confidentiality of records. 

A public body could not maintain a record that described 
how an individual exercised a right granted in the First 
Amendment of the United State Constitution or Sections 3, 
4 , and 5 of Article I of the Michigan State Constitution 
(freedom of speech, press, and religion; and the right to 
assembly and to petition the government for grievances), 
unless it was authorized to do so by that individual. 

In order to comply with the bi l l , each public body that 
maintained records on individuals and is subject to the 
Administrative Procedures Act would have to promulgate 
rules to establish all of the fol lowing: 

• Procedures for an individual to request notification of a 
record pertaining to the individual that was maintained 
by the body. 

• Procedures for the disclosure of records pertaining to an 
individual upon his or her request. 

• Requirements for confirming the identity of a requesting 
individual before acknowledging the existence of or 
disclosing a record to him or her. ( 
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• Procedures for rev iewing a request concerning the 
amendment of a record, for making a determination on 
the request and notifying the requester, for an appeal 
of an initial adverse determination and notification of 
the requester, and for addition measures "as may be 
necessary for each individual to be fully able to exercise 
his or her rights" under the bi l l . 

A public body could arrange the records it maintained on 
individuals into systems of records. (A "system of records" 
would mean "a group or collection of records, under the 
control of a public body, f rom which information may be 
retrieved by the name of an individual or by some 
identifying number, symbol, or other identifying particular 
of or assigned to an individual".) 

Fees 

Under the bi l l , a public body could charge a fee for 
providing a copy of a record. Fees would be limited to the 
cost of labor incurred in duplicating and mailing records, 
the actual mailing costs, and the actual incremental cost 
of duplication. Costs would have to be determined at a 
rate not to exceed the hourly wage of the public body's 
lowest pa id , full-time clerical employee. Fees could not be 
charged for the cost of search, examination, and review 
and separation of records, unless those costs would be 
unreasonably high and were identified specifically by the 
body. A public body also could charge the actual, fair , 
and equitable costs incurred by the body, to an individual 
who exercised his or her rights under the bil l . 

Civil Actions 

The bill specifies that an individual could bring an action 
in Circuit Court if a public body did any of the fol lowing: 

• Failed or refused to comply with an individual's request 
for access to records. 

• Made a f inal determination to deny all or part of an 
individual's request for access to records. 

• Made a f inal determination not to amend an individual's 
record according to a request to do so; or fai led to review 
its refusal to amend the record. 

• Failed to maintain a record concerning an individual 
" w i t h the a c c u r a c y , r e l e v a n c e , t i m e l i n e s s , a n d 
completeness necessary to assure fairness and due 
p r o c e s s in a n y d e t e r m i n a t i o n r e l a t i n g to the 
q u a l i f i c a t i o n s , c h a r a c t e r , r i g h t s , p r i v i l e g e s , or 

' opportunities of, or benefits to an individual" on the basis 
of the r e c o r d s , a n d because of t h a t f a i l u r e , a 
determinat ion was made tha t was adverse to the 
individual. 

• Failed to comply with the proposed Act or a rule 
promulgated under it, and the failure adversely affected 
an individual. 

• Required an individual to disclose information that was 
irrelevant to the principal statutory function of the public 
body or could not be disclosed under the proposed Act. 

If it were determined that a public body fai led or refused 
to comply with a request for access to records and that 
disclosure should have been granted, the Court would have 
to order the body to disclose the records to the individual. 
Also, the public body could be liable to the individual for 
actual damages and exemplary damages of $1,000. In 
such an action, the records could be examined in private 
to determine whether they should be withheld pursuant to 
the administrator's discretion to exempt records. 

If it were determined that a public body denied an 
individual's request for access to records and that those 
records were not exempt from disclosure, the Court would 
have to order the body to disclose the records or that 

portion which was not exempt. The denied records could 
be examined in private in order to determine whether they 
should be w i t h h e l d pu rsuan t to the adm in i s t r a to r ' s 
discretion to exempt records. 

If a public body denied a request to amend records and 
it could not prove "by clear and convincing evidence" that 
the request was contrary to the evidence, the Court would 
have to order the body to amend the record in accordance 
with the request, or in a manner that the Court directed. 
In any other action permitted by the bill in which it was 
determined that the body acted in the manner charged, 
the following would have to occur: 

• If an individual's records were involved, the Court would 
have to order the public body to amend the records to 
e n s u r e a c c u r a c y , r e l e v a n c e , t i m e l i n e s s , a n d 
completeness and provide a copy of the amended 
records to persons or public bodies to which disclosure 
previously had been made. 

• If a public body made an adverse determination because 
of faulty records; denied a right, benefit, or privilege 
provided by law; or required disclosure contrary to the 
bi l l , the Court would have to order the body to review 
its determination or cease such denial or requirement. 

• The public body would be liable to the individual in the 
amount of actual damages or $1,000, whichever was V 
greater. 
M co 

In an action before the Circuit Court under the bil l , the 2> 
matter would have to be determined anew, with the burden ^ 
of proof being upon the public body. The public body would ^ 
have the right to appeal , but if it did not prevail, the public ^* 
body would be responsible for any fees, costs, and §§ 
disbursements. An action to enforce any liability created '"' 
under the bill could be commenced within two years f rom > 
the date on which a cause of action arose. If the public O 
b o d y m a t e r i a l l y a n d w i l l f u l l y m i s r e p r e s e n t e d any w 

information required to be disclosed, however, an action 
could be commenced within two years after the individual 
discovered the misrepresentation. 

In an action under the bill in which the individual prevailed, 
reasonable attorney's fees, costs, and disbursements 
would have to be awarded. If the individual prevailed in 
part , an appropriate portion of such fees and costs would 
have to be awarded . If it were determined that the public 
body acted in a capr ic ious, a rb i t ra ry , or in tent ional 
manner, the body would be liable to the individual for 
exemplary damages of $1,000, in addition to any other 
actual or compensatory damages. 

Penalties 

It would be a misdemeanor for an officer or employee of 
a public body willfully to disclose information protected 
f rom disclosure by the bi l l ; for an officer or employee 
willfully to maintain a record not authorized by the bill or 
fai l to meet notice requirements; or for a person knowingly 
or willfully to request or obtain a record concerning an 
individual under false pretenses. A misdemeanor would 
be punishable by a fine of between $500 and $5,000. 
Guilty parties would be held personally liable for the 
payment of all fines imposed under the bil l . 

Other Provisions 

Persons Acting on Behalf of Others. The bill would al low 
the parent or legal guardian of any minor or the legal 
guardian of a person declared incompetent to act on 
behalf of that minor or person. 

A public body could provide for the maintenance of records 
by a contractor, person, or organization that acted on 
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behalf of the public body. The public body, however, would 
have to assure that the requirements of the bill were met. 
Persons or employees of a con t rac to r , pe rson , or 
organization acting at the direction of the public body 
would be considered employees of the public body for 
purposes of the bil l . 

Confidentiality. The bill would prohibit a public body from 
selling, renting, or otherwise disclosing an individual's 
name and address unless specifically authorized by law. 

Reporting Requirements. The Governor would be required 
to submit both of the fol lowing to the Legislature by January 
10 of each year: 

• A c o n s o l i d a t e d r e p o r t s h o w i n g the n u m b e r of 
enforcement actions under the bill and the status of those 
actions. 

• A consolidated report showing the number of categories 
of records and the number and name of categories of 
records exempted from disclosure under the bi l l . 

Conflicting Disclosure Criteria. The bill specifies that a 
public body could not "rely on a disclosure restriction 
contained in an agreement with a state or federal agency, 
bureau, or other organization, or any other state public 
b o d y " to w i thho ld records tha t otherwise wou ld be 
available under the bi l l . The bill also specifies that, if a 
record were both disclosable and exempt from disclosure 
under the bi l l , the public body would have to disclose the 
record unless there existed compelling reasons not to do 
so. 

Legislative Analyst: P. Affholter 

FISCAL IMPACT 
State and local government costs would be increased by 
an indeterminate amount. Revenue, through fees, would 
also be increased by an indeterminate amount. At present, 
no clear fiscal estimate can be provided, because the 
demand for information or court actions that would result 
f rom passage of the bill cannot be anticipated. 

Fiscal Analyst: G. Cutler 

This analysis was prepared by nonpartisan Senate staff for use by 
the Senate in its deliberations and does not constitute an official 
statement of legislative intent. 
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